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PEY YHAMNPEL

Mo cnopasymy ca ynpasom Kosapuesora Hapoanor yHusep-
3UTETA NOTIHUCAHH je, U3 rnpocrpane obaactd lITopoanynora npa-
Ba, oApxkao 2. ¥ 12 anpuia TeK. roi. ABa npejaBama: O JHY-
HUM OaHocHma Mmehy cynpysuma M O poaute/sckoM npapy. Ca-
Ja ce Ta npejasama 00jasbyjy. bes npereHcuja Ha HCUPIHOCT
— v OKBHPY O] JBAa 4aca MOrao Ce JaTH CaMO KpaTtak nperjej
OBE OINCEXKHE MNpaBHE MAaTEpHje — OHAa C€ 1Tamnajy nOTOBO
0e3 u3Mena. CamO Cy HA JABA—TpPH MECTA H3BpUIEHE CHTHHjE
J0MyHE, 10jJaHe HEeKOJWKe NpuMmel6e U MECTHMHLE je ynyheHo
na oapeade IlpenocHoBe I'pahanckor 3axonuka 3a Kpamepuny:
Jyrocaapujy, Koja je mocje npejaBarba IpejlaHa JaBHOCTH.

Beorpaz, okro6pa 1935.
M. M. Josuuuh.



NPABHWM OOHOCK ¥ norPOOMNLINT

IMpeaver [TopoamuyHora mpapa Cy TPH rpyne npaBHHX OA-
woca. bpakom ce, mpe cpera, 3aCHHBA jeJaH HHU3 JHYHUX H HMO-
Bunckux ojaHoca uaMehy Myxia M kede. Tu oxHocd, 3ajeiano
ca CaMHM 3aK/byuel-eM H NpPeCcTaHkoM Opaka, MpeaMer Cy OHOra
nena IlopoauuyHora npapa KOjH ce HasuBa bpaurusm npPaBOM.
3atuM, y Opaky a M BaH Hera CTBapajy c€ MHOPOCTPYKH IpaB-
Hu oaHocH uamehy pojuresma u aeue. O THM OJAHOCHMA TOBOPH
ouaj neo IlopojuuHora mpaBa KOjU je nosHar nox umenom Po-
durewckot npasa. Hajsan, y IMopomuuno npaso cnaja H Cra-
pare»cko TPaBo y KOME ce Mperpecajy npaBHH OJHOCH C jei-
He crpane uamehy ManOMeTHUX M TNyHOJNCTHHX JHMLA Koja He
croje moJ OYMHCKOM Biawhy, a ¢ Apyre CTpane JHoa koja ce
O HHMa CTapajy: WITHTHUKA, CKpOHMKA H NOMOLHNHKA, MO HO-
BOj TEPMHHOJIOTHJH.

Moj je zajatak aa, y TJIABHHM IOT€3HMA, H3JOXHM JIHY-
HE TpaBHE OjHOCe Mehy CympysumMa M IpaBHE OAHOcE m3Mehy
POLUTE/LA H HHHXOBE JelLe.

A. IMYHU OJHOCH MERBY CYIIPY3HUMA.

[Topoauua ce sacumBa OpakoM. O camora 3ak/byuerna
NYHOBAXKHOI OpaKka Cynpysd jejaH npema JpyroM CTHYY H3BeCHa
JUYHA TpaBa M NMpPUMajy Ha ce6¢ H3BCCHE JHuHE o0aBese. JeiHa
Cy 0J THX JIMYHHX npaBa H obaBe3a ysajamua 3a oba cympyra,
JOK Cy JApyra moced6Ha 3a CBakora oOjf HHX.

1. ¥Y3ajamHa mpaBa H AYWHOCTH Cynpyra.

Y3ajamHa npaBa M Ay:KHOCTH CyNpyra y B€3H Cy €a caMmuM
uubeM Opaka. ¥ oBy rpymy oauoca cmagajy mo § 108 I'. 3.:
o0ape3a M 1PAaBO Ha I10JIHO OIWTEHnE, HAa Opauny BepHOCT (H-

*I'aapna ynorpedmenad kibvwesnoct: Hp. . Apauhbenosuh, Pacnpa-
Be u3 npupartHor mnpasa 1913; Ilpasue pacnpase 1921; 306upka pacnpasa
I uw IT 1926, 1929 — Jp- JI. Mapkosuh, [Topojanuno ppaso 1920. —
HOp. M. Tlepwh, Jluuwo Gpauwo mpaso 1934. — Krainz—Ehrenzweig
System des osterreichischen : ligemeinen Privetrechis Il- 2, 1¢17; Krasnopolski—
Kafka, Familienrecht, 1911,



3HYKY M [CHXMYKY, HA y3ajaMHO ITOMarame, Ha 3ajeJHHYKO CTa-
HOBame€ H HA [PHCTOJHO npejaycperame.

Tpeba, npe cBera, ucrahu aa cy CBH OBH OJHOCH IPETEXK-
HO Mopaaue npupoae. Cynpys, crynajyhu y 3ajeaHnukn 6payHu
JKUBOT, HMajy y IpPBOM peay MOpaJjHe odaBese ja ojrosapajy
MOMEHYTHM CBOJHM JY)KHOCTHMA. 3akoHOjaBal je, MehyTtum, Te
MOpasHe 00aBe3e MOAMrao M Ha CTENCH NpPaBHUX. AJU MM OH
HHUje a0, Y HUCTO BpeMe, H IyHY INPAaBHY CAHKUHJY AUPCKTHOM
NPHHYIOM, jep C€ HEMoCpeAHAa NMPHHY/AA Ha HHXOBO HCITYyHaBa-
e He Cjake ca CaMoM npuponoM Opaure sajeanuue. Boaehy
pauyHa O JAEJHKATHOCTH Te 3ajeJHHLE 3aKOHOJaBall je, y 3a-
KOHOAABHO] ypeabu ox 6. ¢ebpyapa 1857 roa. B.H-o 212
Yy KOjOj MpOIMHUCYyje MOCTYIaK y Cay4dajy Aa xKeHa oaderse ojx
CBOra Myxa W mnpeiasuha M3pHLAmE Ipecyje aAa Ce KEeHa BpaTH
MY)KY Ppajid HPOAYXKema 3ajeJlHHYKOr KHMBOTA, CTABHO oOjaler-
J0j CYNPY3H Y AYXKHOCT Ja CE€ MOKOPH TOj NPECcyad; aju 3a ciy-
yaj na OHA TO HOAK HE YYHHH, [POIUCAHO jé CaMO CAaBETOBALE,
NOy4yaBamke U MHPEHbe 0l CTPaHe JAYXOBHHX H CBETOBHHMX BJIACTH,
6e3 ukakse npuHyae. Mnak, xao mro hemo BHjeTH, H3BECHE
focpedne canKuHje Mmocroje H KOX OBHX o0aBesa.

IIpsa ox OBHX o0OaBe3a: 00ase3a [HoAHOTA OAWTEHA, WIH
KakO je y 3aKOHY H3PaK€Ha: HM3BPIIMBAKE OpayHHX AyKHOCTH
(§ 108 I'. 3.; § 147 Ilpeaocnope I'. 3. 3a Kpamesuny- Jyro-
C1aBHjy) NOCTOjH 3a CBE BpeMe Tpajama Opaka, JIOKJICroj cy
Cylpy3u NOJHO CrnocoOHM 32 WeHO Bpuiewe. Ha cayuaj uesp-
LWIEeHAa 3aKOH HE Jaje NMpaB0 HEMOCPeJHE MPHHYIE; add IOoCpen-
Ha CaHKLMja MOCTOjH y ToME€ wTO he ce MOhH TyOOM TPaKHTH
mpocysa oasojeHor xupora (§ 102 I'. 3.) a norom M pas-
Boj Opaxa.(1)

Jlpyla obase3a: Ha OpauHy 6¢pHOCT, (PU3NUKY H ICHXHYUKY,
meby cynpysuma takohe mocTojd 3a CBC BpeMe Tpajamba OpauHe
3ajeannie. Fbome ce, moxe ce pehku, rope nomenyra JAyxHOCT
MOJIHOra OnuiTeiba MOTHYHHje oapehyje Tako jaa oOHA mocraje
AYKHOCT UCKAY4u607a NOJHOr OMUITEHA ca cynpyroM. Casx-
uuja (usnuke GpayHe BepHOCTH MO 3akoHy je passoi Opaxa,
jep ce BaHOpayHH MOJHH OAHOC JHUA Y OpaKy KBaJH(DHKyje Kao
npenbyda, a opa je mo § 94 I'. 3. (xao u no § 88 Dpaunor
TIDABUJAHMKA) pasjior 3a paspoj Opaka. Cama naK ACUXUHKA
HEBEPHOCT He MOBJAYM [0 3aKOHY HUKAKBY IPABHY CaHKIHJY.

Treha o6apesa: y3ajamnor Gomararea mehy cynpysuma (§
108 I'. 3.) rakohe je oGaBe3a koja OM caMO MOJA H3BECHHM

(1) Ilponuc § 105. BpayHor npaBUAHHKA CPNCKE NPaBOCHABHE IPKBE
ox 9. jyHa 1933 maje y oBakBOM cayuajy u MoryhHOCT HemocpegHoOr passo-
Ja Gpaka, cmatpajyhu 00ecHo HeBpuwewe OpauHe AYKHOCTH Kao MOpPAJHY
nokBapenocT. Camo je Mehy HawHM mnpaBHHUMMA CMOPHO H BeOMa AHC-
KYTOBAaHO NHTalke O BAXHOCTH TOra NpaBHJHHKA 33 JAPWaBHO NOApyuje, jep
Yy 1HeroBoj u3pajH Huje ysena yuemha npkaBHa 3aKOHOAABHA BJACT.



YCAOBHMA MOIIA 100HTH CAHKIHJYy Y OOJHMKY . AOCYAE OABOjEHOr
#upota (§ 102 I'. 3.). Ona o6yxsata y ceOH ysajaMHO yKa-
3UBalE€ MOpAJHE IMNOTNOPE Y TELIKHM XKWBOTHHM NpHJIHKAMA,,
a nopex Tora ykasuBame, y CBako jo0a, H MarepHjajHe mnoT-
nope. OBa nocieawa je NOrJaBuTO AYKHOCT My’Kd NpEMa Ke-
HHM, a4 CaMO y HM3y3€THHUM NpPHIMKaAMa # AYXKHOCT KEHHHA npe-
Ma MyKY.

YJerspTa y3ajamMHa 00aBE€3a CyNpyra je 3ajedHuHKo CTawo-
Bare. Bpak ce 3akpyuyje paad 3aCHUBAMKA 33jEHHUKOl XHBOTA:
My:Ka M JKEHE M CcTBapawa noromctsa. CBe 0BO je HEMOryhHo:
6e3 sajeaHuuwor cranosawma. 30or Tora sakon (§ 108 I'. 3.)
H IPOINHKCYJE€ AYXKHOCT ,,HEPA3AEJHOI KHB/bECH:A,” KA0 JEAHY OL
HAjrIaBHHJUX AYKHOCTH 00a cynpyra. Mnak npuHyza na 3a-
JEAHMUYKO CTaHOBaWe, O] Koje ce npakca y Ayctpuju u Ppan-
nyckoj He ycrexke (Ehrenzweig 99), y Hac HMjCc aonmyuITeHa.
OHO ce He MOXK€ U3HYJMTH HH 3aTBOPOM HHM HOBUAHHM Ka3HaMa.
AM jeana 1ocpejana CaskuHja nocTojH Yy OO0JMKY OAy3uMaisa.
u31pKapamwa, 0 yemMy he HHKe OHTH peuH.

Hajsan, fiera ysajamna o0aBe3a cymnpyra je: ay:KHOCT dpu-
crojrot apedycperar@ (§ 108 I'. 3.). Cynpysd cy Ay:KHH A&
Ce jeaHo ¢ JApYrum omnxoje ca nyHo oosupa. To je HCOnXOAHO.
3a je/lHy TAKO HHTHMHY 3ajeJHHLY Kao mTo je 6pak. Phaso no-
CTynambe Ma Kora 01 IbHX HE CJIaxe ce ca NpHpoioM Opaka
H MOXKC OJBCCTH Yy Kpajiwb0j JHHHjH HeEroBome passoay. (B.
§ 105 DBpaunor npapuaHuka).

2. IlocebHe NYXHOCTH My¥a.

[Topea H3n0XKeHHX y3ajAMHHX JYXKHOCTH CyNpyra, 3aKon
nponucyje H #0ceOHe OyiKHOCTU CBakora OJ wHX. (CBAakoj 0a
THX OYXHOCTU HA jelHOj CrpaHu, OAroBapa #pa6o HA ApYDoj,
CTPaHH.

Meby mnoceGunm Oyxrocruma myxa, xoje npomucyje §
109. I'. 3. Ha mpBO MECTO ce, Kao HajIVIaBHHja 3aKOHCKA 00aBesa,.
HCTHYE AYXKHOCT U30PHKABAHA GPIUHE HEeHE U 00pWKasard Ky~
fie. Hhoj oaroBapa npaBo keHe Ja TO H3APIKABAWKC TPAKH.

Cse domahe Tpowikose nyxXaH je¢ NMOAMHPHBATH MYXK, Kao:
rj1asa nopoamue, u3 cBojux cpeiacraBa. OTyjna je mweroma ayxk-
HOCT M /Ja >XeHH HAKHAJ¥ CBE TPOLUKOBE KOje jé OHa yuHHHJa
H3 CBOJUX COIICTBEHHX CpeICTaBa 3a CBOje M KyheBHe norpeée.
A ykomuko OH »keHa, crapajyhu ce o kyhu, Hanpasuaa ayrose-
KOA TpehHX JHua, 3aKOHCKA je ayxHocT Myxa (§§ 109, 110,
115 n 116 I'. 3.) na u e ayrose ucniaTtH. 2KeHa ce Ty 110jaBiby-
Je Kao 3aKOHCKM 3aCTYMHHK MyXa, 0 ueMmy ke mMano xachuje Ou-
TH DOBOpA.

JyKHOCT u30picas@roa meHe obyxsara y ceOH: cHad1eBa-
b€ KCHC CBHMAa JKHMBOTHHM norpedamMa Kao I1ITO Cy XpaHa,,



CTaH, OAeA0 M Apyre norpede; Jakbe y Y Cnaga 4 Jeyeme
JKeHe y 0onecTd M TpPOWKOBH oko Here npH mopohajy(®). C
003UpPOM NMAaK HA TO Ja je y Opaky MpaBH/O 3ajefHHUA JKUBOTA,
AYXKHOCT M3APXKaBamba MNOCTOJH Yy HaOaBUM CPEACTaBa 33 KH-
BOT 4 He y HOBLY. CamO HM3y3€THO MOCTOJH M JYKHOCT JaBaiba
M3Ap)KaBaba Yy HOBIY Kald je KEHA CTHUAJEM TPHIMKA [PH-
HyheHna 13 XHMBH OJBOjeHO 04 Myxka (Ha npuUMEp pajaH Jeue
Had 360r OGosectH). Mcro Tako, AYKHOCT JaBama H3APKaBama
Y HOBLY NOCTOjH M Y caydajy, Kaj Myx KeHy Hehe aa 1puMH
HA 3ajeAHHYKH JKMBOT WJH JOj TaKaB MKHBOT OHEMOryhu.

JLyKHOCT M3APIKaBama MOCTOjJH C 0O3HPOM HA APYWITBCHH
nonoxaj Mmy:xka. A oOum wu3apxkapawa kene oapehyje § 109
I'. 3. ¥ weMy ce ucTHye ja je Myx AyXkaH ,3a cHajieme CBo-
je cynpyre dGo moiyhcrey craparu ce.* To 3naud aa obasesa
My’Ka HAQ H3ApKABaWbE MKCHE HMA CBOje TPAHHUE Yy HErOBOM
UMOBHOM CTaiby H CHOCOOHOCTH 32 NPHBpPELYy, LITO C€ H3PEyHo
uctiye v y § 148 Tlpenocnone I'. 3. (,,cpasmepHO CBOME M-
MOBHHCKOM cTamy).(%)

Oo0aBe3a Myxa Ja H3AP:KaBa KEHY Tpaje 3a CBE BpCME
Tpajawa Opaka. OHa y Hayeiy IIOCTOjU M OHJA Kaj Mehy Hu-
Ma HC TIOCTOjH 3ajEMHHUKH JKHBOT, ROKJIErox je Opak meby -
Ma NpaBHO Ba/baH, 112 U 3a BpeMe Bokemwa Opayne napuuue. A
Yy .M3BECHHM NPHJIHKAMA JKEHH CC IPaBO HA H3APKABAKE MOMKE
JOCYAMTH M Iocie paspoja Opaka (wi. 129 1. 4 Ycrasa cpn-
CKe mnpaBocaaBHe upkBe). MehyTHMm, ako keHa M3 YINOPHOCTH,
0€3 pasnora HANyCTH CBOra MyXa, OBaj joj y TOME Ciyuajy.
MOXK€ YCKDATHTH H3JPXKABabe€ Yy HOBLUY. Jep j¢ AyXKHOCT My-
7K4 Ha H3JPIKABAKE XCHE Y TECHO] Be3H ca 00aBE30M KEHe Ha
jenuu:)gys )}KHBOTa H HAa HCNYHABAKHE OCTAMHX 3AKOHCKHX AYXK-
CTH .

Jlpyila noceGHA JyXHOCT MyXa M npaBo XKCHHHO je mo
109 I'. 3. AyXKHOCT XKEHY ,0panuréd u HA c8aKoM MeCTy 3acry-
u'. My je, pakiie, 3aKOHCKH 3ACTYITHHK XEHHH H Kao TaKas
OH je AyXaH A3 Cce€ y CBAaKO] NPHJIHUM NPUMH TOra 3acTynamwa,
OUNI0 Kaj €€ THYE caMe KeHe OHJIO hEHE WMOBHHE, OHJIO Y Ibe-

(2) Apauhexosmh Yy , ApxuBy sa npas. M ApylWTBeHe HayKe' Kib.
48 crp. 210.

(3) B. o csemy osome u Apanhenosuh na ¥aB. mecty crp. 211
Aabe.

I} Osako u Apanhenopuh, , Apxus‘‘ kib. 48 crp. 216.

5) Hawt Ipaly. 3akomnk y § 109 He npommcyje uspeuso M oGasesy
HEHH 1A M3APKABA MyKa Yy CAyYajy Iberopeé HECMOoCOOHOCTH. AJH nowmmo
§ 108 I'. 3. nmponucyje ka0 3akoncky AYKHOCT 00a cynpyra ysajamuy
noMok y CBakOM Cayuajy, M3 Tora Tpe6a H3aBectH M o0aBesy JKeie Ja
M3ApKABA Myxka y CAyyYajy merope uecnocoSnoctH. Fby mspeuno npeasuha
§ 149 npepocuoe. — Obako u Apauhenoswh Ha H. ». cTp. 209. ako je
My.X Hecrnoco0aH 0e3 CBOjeé KPHBHUE.



HOM OJCYCTBY OWJI0 y npucyctBy. OH je ayxaH JAa LUTHTH H
beHe npasie M mopajune unrepece. Heucnymewe OBE 33KOHCKE
AYAHOCTH OJI CTPAHE MY:Ka NPOTHBHO je MPHPOAM 3ajeAHUUKOT
OpayHOr KHMBOTA M MOIJIO OH, MOCPEAHO, AOBECTH M 10 PasBoia
Opaxka (Mapxosuh, ITopoauyno npaso 124).

3. IloceOHe Ay#HOCTY iKeHHHE.

[IpBa u raaBHA OA OBHMX AVXKHOCTH je JKCHHHA JAYAKHOCT Ja
ce crapa 0 Kyhu, ja ojpxKapa y mwOj pea M ja ce Opuxe o 3a-
jeAHHUKO] A€M M MOCBETH KWHXOBOj HE3W M Bacnuramy. 10k je
MyX JAyXKaH ga ce crapa O CcHabJAeBamy CBHMA noOTpedama, rxe-
HHHA je AYKHOCT, V JIDBOM pejy, Aa CaB CBOj TPY/A YJOKH Ha
onpxapame Kyhe v Jeune. Mehyrnv ® My, kao raasa nopo-
AHLIe, HMA JTYKHOCT A3 ¥ caM O cBeMy TtoMe BoaH Opury (§§ 115
u 116 I'. 3.). XKiewa ce u y ToMe MOrJICAy nojas/byje unax
Ka0 H-€rOB IOMaray, 1Wro ce uspeyno ucruue y § 110 I'. 3.

Y oBome nocaeameM 3aKOHCKOM nponucy mnpejasuhesna je
H 1a/ba JYXKHOCT KEHHHA: HoMATaAwe MYKY YV Opuoas.varmy u
uyeary umosuxe. Ta nyKHOCT HHjC mOTHyHO oxpehena sakoHoM.
Ann ce MOpa INPUMHTH Ja je JkeHa, 1o norpedH, 1yxKHa ja
npeMa CBOJHM CHOCOOHOCTHMA MOMAKE MYXKY H CBOJHM JHUHHM
paaoM y TEKOBHHH H Ja IMPHXOAE OA TOra pajad yHOCH 3a MOA-
Mupewe OpaunuXx mnorpeda. Mehymum xeHa ce H oB1e INOjaB-
Jbyje caM0 Kao CIOPEAHH YMHMJALL, JAOK TJIABHU TEper Crapaiba
0 33jelHHUYKHM noTpebama JeXH MO NpaBuay Ha MyXKYy. JEIuHO
aKO je My 32 paj HemohaH 300r 00JeCTH WM KakBHX TEJICCHHX
HJH JYLWIEBHHX HCAOCTATAKA, XXCHA je AyXKHa Aa H IVIABIH TEpeT
npuM# Ha cebe. AJM, HH y TAKBOM CJy4Yajy B3aKOH, Kao HITO
CMO BHAENH, HE IIPONHCYje XKEHH H3PEUHO H AYAKHOCT Ja HU3-
ApKaBa My»Ka 4 akO TO OAroBapa npupoad Opaka.

4. lMocebHo » MyweB/hboj BAACTH.

Mehy HajsHauajHuja mpaBa MyxKa mpema XKEHH Yy Opaky
crnajajy OHa npapa KOja MCTHUY M3 Mywmweswe saacri. Caip-
»KMHAa OB€ BJACTH Cy CBa OHa oOBJaulhema KOja Cy 3aKOHOM IpH-
3HaTa MYXKY NpH BOhewmy Kyhe M 3ajelHHUKOr OpauHor KHBOTA.
Camo, Ta ¢y opaauhéma y TECHOj BE3H Ca HM3BECHUM AYXKHO-
CTHMA, TAKO Ja C€ MYKEB/ba BJACT HE [0JaB/byje€ CAMO KAO HHU3
opsamhemAa. -

Bek camuMm ynHOM 3aK/byudera Opaka »keHa rydM CcBOj a0Ta-
Janmy cratyc, cBoje rpahancko crame. [lynonerna jgemojka,
YAOBHILA, PA3BE/ICHA JKeHa, Koje Cy A0Tala uMane NnyHy MnocAOBHY
CnocoOHOCT ,04 AaHa CTynawma y Opak Ty CnOCOOHOCT ryde
0JIa3e IO/ BJACT CBOra MY»Ka; a HEMYHOJIETHA JKEHA, KOja je
A0Taja OuJa 1OJ POAMTE/HCKOM Biallhy HJH MOJA CTAPATE/HLCTBOM,
y JHYHOM norjeiy Takohe npenasu moj My»KeB/by BJIACT.



MyeB/ba BJAACT HMA CBOjy OCHOBY y BajKajalliOj IOT-
YHHEHOCTH JKEHE MYy, Koja €€ NpOoBJayd CB€ A0 JaHalHbHX
JaHa. Y Hac je oHa jama myxy y nponucuma §§ 109 u 110 T
3. § 109 ucruue; ,,Oco6UTO MaK MyX €€ CMaTpa Kao Iviapa H
crapewnHa Kyhe u poaduHe..” A OBO HE Tpeda CXBATHTH
ancoaytHo. Mu cmMo y obgacTH npapa M HaBejeHH 3aKOHCKH
MPONHUC BAMKH Y MOTIIYHOCTH €aMO YKOJIHKO C€ THUE UPABHUX
oaxoca. Kax ce mcruue ja je Myx rocrnoaap Kyhe, TO He 3HAUH
HEU30Ee:KHO H EroBy crBapHy, daxkthuky Baacr y kyhu. ,7Kena
je cry6 kyhe“. ,He mouyupa kyha Ha 3eM/bH, HErO Ha KEHH"
Bead Hapoana myapoct. Lipnyhyu cHary M3 OBHX JKMBOTHHX HC-
THHA, JKEHA UYCCTO MyTa Y MKHBOTY 3aj00Hja CTBAPHY mnpeBary
Ha/l MYJKeM H 110CTaje caMa CTBAPHH W TIOTOBO HEOrpaHHY€HH
rocoaap y kKyhu. Ona TO, yocrajsoMm, MOKaTKaj IOCTHXE W
He3aCAyx€eHO, He Oyaylnm y ucruind ,,c1y0 Kyhe'. MehyThm
H Yy TakBuUM ciaydajesuma My:k, Oap (popmMaiHO, 3aapraBa 3a-
KOHOM MY MPH3HATY #PasHy BIACT, TaKO Ja XCHA 0OC3 ECroBa
3HakA H 0100pema HE MOXKE BPUIMTH IPAaBHE [I0CJIOBE.

[Tocrama ce nurTame: 3aWTO je norpedHa Tta BAACT Y
Opaky? Ha 1O nurame HHjC TEWKO OANOBOPHTH. bpak je 3a-
jeoHuya Myxa W KeHe. Y CBAKOj NaxK 3ajeHHUH, 32 HbEH ONCTa-
HAK M yCleimaH paj norpedHO je Ja HeKO MMa Mok ojnyuuBama
U Japatba npasua paay. bes rora Om 3ajeiuMua 4ecro, yc/ae
NPOTHBYOOPHUX TEXIbH, OMJA M3jaraHa noTpecuma, na OW MOrjo
JOhH M 10 H-EHOr pacTypama. 36or tora M y OpauHoj 3ajel-
HHIM JEAHOM O]l JBa Cymnpyra Mopajno ce JaTH MPaBO OJ1yuH-
Batba y MOrVICAY 3ajefHHYKHX OpauHMX OjAHOCA.

3awito je To mpapo gaHo Myxy a ue xenu? I. 2K. Tlepuk
MHCAH ®) xa TO J0Ma3M HAajBepoOBaTHHje oTyaa wTo cy I'pa-
hanckn sakouux npapuan mywkapuu. I'. p. JI. Mapkosuh?)
Pa2Jor My»KeB/bE BJAACTH HAJIA3H Y TOME WUTO Cy XKCHE, IO CBOME
BacouTatby M VJA03H ) JAPYIUTBY 3a0CTaj€ HM3a MyILUKapua.
Hcrune he OMTH W y jeJlHOM M y APYNOM MHULLEHY, KOja ce€, ¥
CTBAPH, Y33jaMHO AONyYjy. YUumeHuua je jour H jgasac jpa je
My, MO MPaBHIY, TAa] KOJH j€ YKHBOTHUM IPHJIHKAMA H CBOJOM
cipemoM ynyhken na yemhe 107434 y 10Aup ca CrOBLHHUM CBETOM,
H KOjit je. 300r Tora, y moJjoxajy la 00/b€ YiOsHA KHBOTHE0X-
Hoce. 2KeHa je M jaHac puuie Be3aHa 3a Kyhy W 3a pomaku kpyr.
Jou je seha pasmuka y mome morseay 6una usmehy Myuikapoa
1 xene y 1844 rox., kana je jgoueced Haw ['pahaHCKM 3aKOHHK.
W cacBuM je NMpUPOAHO LUTO j€ OHAALILM MYWKLE 3AKOHOJABAL]
/a0 MY)KY CBY OHYy BJACT KOjy oH uma no I'paly. sakonuky. Hosu
3aKOHOAABAll CBakako he MopatH M y TOME MOIVIEAY Ja 3a xKe-
HHHA MPaBa YYHHH HEWTO BHIUE. AJHM TEWKO je 3aMUCAMTH Ja

——— s —

6) Jluuwo GpaynHoO npaBO [0 CPNICKOM [pahamckom 3axonuky CT. 63.
™) Topoauuno mpaso crp. 112.



ke u on Mohu 'y CBAaKOM NOrJaeny Aa M3jeAHAYH MY>Ka H XKEHY
y BHXx0BUM MehycoOuHM onHOCHMAa Yy Opaky.%).

My:keBmpa BAACT, KOjy 3aKOH TPH3HAJE MYKYy, HeoTyhisa
je. Myx mwy He MOXe yrOBOPOM NPEHETH Ha XXEHY, jep j€ Takas.
yrOBOP NMPOTHBAH jeAHOM NMpuHYAHOM npomucy?). Ona, cem Tora.
Hiije aficoayrua ek je orpanuyena po0po cxBaheHMM HHTEpe-
cuma Opaune 3ajeanuie. Kajx TakBuX HMHTEpeca 3a WEHY INpH-
MEeHYy HeMa, OHJAAZ M MYXKeB/ba BJACT MOpa Ja NPETPNH orpa-
HHYCHA.

OBa BaCT Jaje MyXKy jeaaH HH3 ojaumhema.

a) 2Kewa je ayxHa da apumi GopodudHO ume Cpora Myxa
M Ja ra HOCH 3a CBe BpeMmeé Tpajama Opaka. To, yocTaaoM, HHjeE:
CaMO HbEHA AYXKHOCT Beh M WEHO mpaBo, KOje OHA 3ajap:kaBa H
MOCJAC CMPTH MyXKa, a MOXE ra Yy H3BCCHHM c¢ayyajeBHMa Ja
3aAPHH, U NIPOTHB BOJHE MYXKA, W MOCKE pasBoaa Opaka, HauMe:
aKO 3a pa3Boid Huje cama kpuBa (ua. 13, 3ak. O JUYHHM HMe-
HHMA).

6) 7Kena, no npasuay, Zpuma 0pias.bancrsO cBOra Myxa.
Cam0d H3y3€THO MOXKE OHA, HIPEYHO HU3PAKEHOM BOBHOM Mnpe
BeHYamwa, jJa cauyBa CBOje paHuje apxkapbaHcTBO (§ 10 3ak. o
JPKaBJbaHCTBY).

B) 3a JKEHY je, Y Haueay, Haoiexmar ¢y0 KOjH je HAANeKaH.
3a HWEHOr2 Myxxa cpBe a0 mnpecraHka Opaxka cMmphy, passBojaom
HJIH AOCYJAOM OABOjeHora xupora. CamMo aKo je MY»K HamyCTHO:
CBOje NMpPeOHBANHIUTE Y HAINOj APXKABH a XCHA OCTana y 3e€MJ/bH,
Ha/VIeKaH je CyJ HeHOr NpeOGHBaJMIITA &JH H TO CamMO AOTJIE
JAOK Cynpys3H He€ OTIIOYHY IOHOBO 3ajeJHHUKH OpauHH HKHBOT
(§ 69 I'pal. nmapmuunor nocrynka, § 21. BaunmapHHyHOr mnoOr
CTYIKa).

r) Buzeau cMO 1a y ysajamMHe 1yKHOCTH Cynpyra cnaja
y AY/KHOCY 3ajCAHMYKOr CTav‘ rawa. M3 3akoHCKHX mponuca o
MyxkeB/b0j Baactd (§ 110 I'. 3.) ucrtHye ¥ npaBo Myxka 1a OH
oopehyje 3ajedHutkKo MecTo CTa@Ho8ama. 2KeHa My:xy mopa cne-
JOBATH, H TO HE €aM0O Yy Hawoj 3eMbH Beh M y HHOCTPaHCTBO,
aKoO NpuiaHke coGOM JOHeCy jAa My Tpeba ja Hle Y HHOCTpPaH-
CTBO. A OBa MYXKHOCT NMOCTOjJU €aMO IOTJE JOK MYXK TO IPaBO
BPIIH V HHTepecy OpauHe 3ajeHHUC U JOK Ce OHO He MOjaBH
Kao 3iaoynorpeba. Jep y OBOME MOCAEAmEM Cay4dajy mnpecraje u
AEHHMHA JAYXHOCT Ja C€ MOKOPHU MY:xkeB/bOj Hapeadu. OBO Moxe
OMTH OHJAa KaJ je 3a JKeHy IUTEeTHO HAXM HeMoryhHO Ja npaTH

8) IlpemochoBa T'paljaHCKOr 3aKOHHKA HE CTaBba VAATY SKEHY Y
OHAKO MOTYHIEH NOJOXKA] Kao wro je yummweHO y § 920 cpnckor TI'pak
3akoHuka. Myx je H no § 148 [IpeaocHose raaBa nopoauue, OH ynpasba
AOMAhHICTBOM X LEJOKYMHHM JKMBOTOM MOPOAHMIE, aAM 3KCHA HHje CTap-
‘b€Ha V HCTK PelA Ca MAJOYMHHUHMA H HeA0paCIOM JeUOM.

9) Apanhenosuh, Pacnpase M3 npusatHor npasa cip. 81.



Myxka OHJIO H3 MOPAAHHX pas3aora, Ha MpHMEp Kal MyX XKHBH
33jeHO €A HATOXKHHUOM O Koje Hehe 1a ce 0ABOjH, OMJIO H3
pasjora CUrypHOCTH H TOME CIAHYHO. ¥ TaKBHM CiayyajeBHMa
EHA MOXKC OAOMTH Ja caeayje Myxy.

1) Jame opaawhewme MyxKeB/bE HA OCHOBY MYXKEB/LE BJa-
CTH Yy TOME jJ€ WIT0 MYyXK HMA [IPABO A KOHTpoAlwe Kperaroe
CBOje KEHE U Ja joj, Kax Hake 3a onpaBiaaHo, 3a0paHH JpPYXKEHE
€A JHUUMA 4YHje NPHCYCTBO CMaTpa LITETHHM, HAPABHO HH OBAE
He uyuHehu 3noynmorpedy oa csora mpasa. Mcro Tako Myx je
opiawhen 12 KOHTPOJHUIE KOPECIOHAEHIH]Y CBOje XKeHe.

) 3atum, ka0 aama nOCAEAMUA MYKEB/HE BJIACTH, HCTHYE
€€ JYXKHOCT KEHE Ja Ce HOKOpABL HAPCIOAMA MYMEBHUM KOje
€€ OJHOCE HA 3ajeIHHYKH KMBOT, Kak0 Y MehycOOHHM OaHOCHMA
TaKO W y oaHOcHMa npema tpehum auuuma (§ 110 I'. 3.). Ha-
PaBHO H 0Ba 00aBe3a HAa MOKOpPaBam€ M MPaBO HapehUBawa no-
CTOJd CaMO y Pa3yMHHUM rpaHHuama.

e) Hajsnauyajuuja, mehytuM, nocieidua MyxeB/b€ BJACTH,
TO j& MeHUHA HeCHOCOOHOCT 3a GpasHe padrwe, ¥ ToME noraeiy
JKEHa je y HAC y BP0 He3aBHAMOM nogaoxkajy. Haume, § 920
[. 3. yaaty, nHaye AyLIEBHO H TEJIECHO MOTMYHO CMOCOOHY, KEHY
CTaB/ba y peA MaJONeTHUKA M JylieBHO obOojeaux Jdud. Huje-
JAH NPaBHH MOCao, HUjeAHY MPaBHY paitby — C€a BPJAO MaJUM
H3Y3eTKOM — YIaTd KEHA HE MOXE CaMOCTAJHO CBPLUHTH, 6ea
onobpewa Myxa. [boj je 3a nyHOBaKHOCT MPAaBHUX MOCA0B3
70 OA00pewm: moTpeOHO M Kajg ce THye o0aBe3HBamba H
Kaj cc Taue otyhewa, W Kax cc THYe npHjema ‘Hacaeha
H Kaj) ce Tuye npudaB/bamkba HWMCBHHE TEPETHHM YIOBO-
pom. [lpaBHH nocad koju OM KeHA 3aKkbyuusa 06e3 oxofpe-
Bba Myxa He Ou je o00apesauBa0 M OHa OM ce€ M caMa
MOrJIa MO3MBATH HA HEBAXKHOCT TAKBOra rocaa. AjqH Myx CBOje
oo0pee He MOpa JaTH HCTOBPEMEHO Ca 3aK/bYY€HEM THX I0-
<J0Ba, Beh ra Moxke Aatv M HakHaAHO. TakBO HAKHAAHO O00peHE
nake npaBHOM MMOCHY NPAaBHY CHACY, Ka0 Ja j& JaHO H MPH HE-
TOBOM 3aK/byuyemwy. '

Yaara xeHa je y OBOM IIOIVIely Y ropeM MoJoxkKajy H OA
‘MaJIOJIETHHX JHMIA M3HAJA CeJaM roAMHA. Jep 10K OBa JAMUA MOry
6e3 ogobpewa oua A crapaoua oOap npumatd nokaone (§
533 I'. 3.), norae xeHa HH TO He MOXE 0e3 0Lo0pema Myxa.
'OBa 3a0paHa, 'yOCTanOM, HUje cacBuM 0e3 ocHoBa. OHa ce onpas-
JaBa HHTepecuMa Opaune 3ajeaudue. Ca J1ako pasyMJ/bLUBHX
pasnora — C 003HPOM HA caMmy MPHPOLY OIHOCA KOJH KOA IO-
KJIOHA MOTYy OHTH Y UTAIBY — 3@ MY:KA HE MOXE€ OHTH PAaBHOAYLI-
HO C KM he )KeHa 10143 y 10Mp, HO1 KOra he H Ha ume uvera
npuMaTH NOKJMoHe. [ToTpe6Ho je 1a oH Oyae O CBEMY O0aBELITEH
U CTaB/beH y.MOryhHOCT Ja OLEHH Ja JH KCHA IIOKJIOH MOXKe
NpHMHTH 0€3 OMacHOCTH M0 OpayHy 3ajeIHHUY H HEros yriea y
JApYLITBY.



Onobpeme My:ka KEHH je, Haj3al, noTtpebHO H 3a 0aB-
‘Jb€HE MA KOjUM CHEUMjATHUM MOCJIOM, HA MPHUMED TPrOBHHOM,
KaO M 334 NMPUMAamkEe Ma KakBe CJyxoe.

Mayaerno xena Moxke U 0e3 My»ep/bera 0100pema npaBuTH
TECTAMEHAT M jaB/baTH CE€ Ka0 MAapHHYAD Y NapHULH KOjy BOAH
NpPOTHB My:ka, LITO W3JMa3H H3 came npupojge crsapu. Hcro
Tak0 xena he OUTH OAPOBOpPHA 32 TPAXKOHHE MOTEKJE IpeMa
HO0j M3 IbEHE NMPOTHUBIPABHE DAAbe H aKO 3a WYy HHJE HMana
NPUCTAHAK MYKAa.

Mnak g KOj sak/myuuBawma @epelii#ux yropopa uma cay-
yajepa Kajl yjara jkeHa u 0e3 My»KeB/ber 0100pema MOWKC Ty-
HOBAXHO CBPLIABATH IPaBHE IMOCJOBC.

(aa) [To § 110 I'. 3. xena uma, nopej OCTaIOra, 3aKOH-
CKY JYXKHOCT Jia MYXY TOMa)€ y OTNnpasibamy AOMahuX Mo-
Ccn0Ba, Aa Kyhy ojpkasa y pely M JAa BOJAM CTapawme O 3a-
jenanuxoj aeuu. Te ay:KHOCTH O] CTBaDAjy AOCTA WIHPOK KPYT
nocaoBarba. Paju WBUXOBOr ychneumnor Bpluema kexa je ynyhe-
HA Ja CBaKOJAHEBHO 3aK/byuyjeé INpaBHE MOCjHOBE. Tl HEHH IO~
CJIOBH, MOMEHYTH Beh M KOJ1. MOCEGHHX MY:KHOCTH Mysa, Ouke
nyHoBakHu u 6e3 ojobpewma Myxa. A powrro je no § 109
. 3. nyxuoct Myka aa u3apxkasa Kyhy u jga c¢ crapa o
cHaGeBawy xene u jgeue (B. m § 115 TI'. 3.), To Le xena
TAKBHM IIOCJIOBHUMA 00aBe3usBaTH He cebe caMy HEro wMyixa.
He camo, makne, Ja Cy TH KCHUHM TMOCIOBH MYyHOBAXHH 0€3
onobpema Myxka, Beh ce keHd KOA IbHMX [0jaB/byje K&O 3a-
KOHCKH 3aCTYIHHK My»a, KOjH HE MOXKe OAOHTH Ja CHOCH HH-
XOB Teper M Jla BPIIM HCIJATY AYyroBa Koje¢ je KEeHa Hampa-
BHJIA y rpanuuama gomahux norpeda. ¥ HacC O OBOME, HCTHHA,
HE ITOCTOjU M3pCYaH 3aKOHCKHM MPOMHC KA0 IUTO je, Ha npxmep
§ 1357 memauxkor uw wi. 163 mBajunapckor I'. 3. kojuma oe
H3PEYHO peryauwe To osaawheme xenuno, T.3.8. Schliisselgewalt
anu je W v Hac y ToM:= mnoraeny caraacia d nayka ()
u cyacka mpaxca.(1') HapaBno aa je >k€Ha JY:KHA MYWKY AaTH
pauyHa O CBHMA TAaKBMM IIPaBHMM I[IOCAOBHMMA M MpPYXKAaTH MY
O mUMa norpedHa 00aBeLITEHA.

Kpyr oBMX mnociosa Moxe OMTH jpocTa BeaUKH. 2KeHa
yecTo camMa Mopa Ja ce€ CTapa O HabaBUM CBAKOJHEBHHX *KHBOT-
HHX HAMHPHHNA Y TPPOBAUKMM paawmaMa H #Haye, o HabaBuy
NoCJAyre H ynopapawy Harpaje 3a iy, 0 HaGaBud pyO/mba M
onesa 3a wy 4 geuy utAd. Cpe mTO OHA Yy TOME MOIVIC1y CBPLUH,
obaBe3yje Myxa.

Koje cse morpeGe yaase y oBaj Kpyr HHje MOryhno on-
peantd YHanpeld. To je jeano (axkTHUKO nHTame O KOME ce
16) Apankesosuh, Pacnpase crp. 89 n x. — Mapkopuh 124.

11y ¥ § 150 IlpeaocHose 3@ OBa BJAACT XCHUHA H H3PEYHO nped-
Bil:ena



cyaH O cayuaja jno caydaja. Tako, Ha npumep, KeHa 3 I10-

aMlle Cpelmera MMOBHOr CTamba MorJaa OH, 1Mo OBOME OBJall-
ey, Aa o0aBexke MyxKa HAO0ABKOM COJHAHOI 3HMCKOI KanyTa
3a cebe, aau To He OH OWiI0 y caydajy’ ako OM oOHa HabasuJa
KakBy OYHAY O/ CKYNOLEHOr KP3HA, KOja AAJEKO NpeMaiia Ma-
tepujanHe moryhHocTH Myxka. M3 ckopamwe cyacke mnpakce
MO3HAT je¢ jeaaH ClIyyaj] y KOME CYy CYAOBH OCYAHJIH MYXKa Ha
naakame Harpaje 3a Jieuewe >KEHHHO JIEKapy, C KOjuM je xe-
Ha camMa OMJa yropopuiaa Harpagy, 6es oaoGpema My:xa.(12)
Hcro Tako mosHAT je cayuaj rie je Myx ocyhen Ha mcniatry cyme
3a onpasky OyHje, KOjy je »xeHa 0e3 Wweropora 3Hamba H 0]10-
6pewa u3Bpwmiaa KOX Kpauapa. M tako mame. Hapasno na ce
KO/l TAKBUX IOCHOBA M OA TpChUX Jauua, Koja Kpeaurupajy, M-
3UCKYje Beauka 00a3pHBOCT.

(66) ¥V cayuajy sa My»K »KEHH 32 M3BECTaH NPABHH M0CA0
32 KOjH je mOTpeGHO HeroBo o0a00peme, TO 0100peme He Ja,
U aKo je Taj Mocao, KOjH He craja y pej OOMYHHX JOMahHX
MOCNOBA, KOPHCTAH 3a JKEeHYy WM 3a OpauHy 3ajelHully, KeHa
uMa MoryhHoOCT 1a ce 3a oa00peHw-e odpatn cpeckom cyay. Kaz
MPUMH TakBy MOa0y, cyadja je mo wi. 146-a npasuia o rmocry-
nawy y HeCnopHum xesuma ox 1872 roa., AyxaH jga cacaynia
M JKEHY H MyKa O IPHUPOAM MOCaa M PA3J03MMA Ca KOJUX MYXK
forbuja opodpeme, ma Ja 1O OUEHH pasjaona olejy crpaHa
CBOjOM OJAYKOM »KEHH JAa WJIH joj yckpat# ojxoopeme. OBo
CPEJCTBO XKE€HAa MOXKE ynmoTpeOuTH M mocae 4. (ebpyapa 1935
noia., kao jJaHa Kaj ‘Cy Hecnopuna IpaBuja IPecTala BaKuTH
3bor crynama Ha cHary unopora BaHnapHHYHOr nocTymka; jep
je no ua. 42 YpoxHwor 3akoHa 3a BaHmapHHYHHM MOCTYINAK INO-
MEHYTH ui. 146-a OCTAB/bEH HA CHA3H CBE 10 NOHOIIEHA jeJHH-
creenor I'pakanckor 3akoumka.

Hctu nyT CTOjH KEHH HA DACMONOXKEHY H Y cayuyajy Kaj
joj je Myx Hecroco0aH WAM CNPEYeH Ja A4 OJo0perbe, MM
je Hecrao WM OTCyTaH.

OnobGpewe My»Ka 3a NMpaBHE paAwke, KOje KEeHa JKead aa
npeayaMe uau je Beh npeaysesna, mOTpPEOHO je 3a CBe BpeMme
Tpajama Opaka. M pepoBan ke cayuaj OMTH ja >keHa, Koja
pami pasymMHO, TO oxobpeme M noomja. ¥ mpakcu ce, mehyTum,
NOjaB/LUBAJIO NMUTAKE O OAOOpEHmY INPaBHHX ITOC/IOBA KCHE, KO-
ja XHBH OJBOjCHO O Myxa. ¥ TOME MHTamy npakca ce IoKa-
3ana koaeb/puBa. DHIO je CyACKHMX OMJyKa KOje Ccy, Ha TpH-
Mep, 3aly:Kewe TaKBe JMKEHE CMaTpase 3a MNYyHOBAXHO H 0e€3
Hupjer ojobpewa (13). A 6un0 j¢ M JApPYrHX IO KOojuma ce
¥ y TAKBOM CJyyajy 3axTeBa jejHO OJl NMOMEHYTHX Oa00pemwa 3a
NYHOBAXKHOCT XeHHHE obGapese. [IpaBmiiHO peuiere, 1no HaleMm
MHLLI/bEBY, je OHO 1UTO ra je uaueo r. JI. Mapkosuh (ITopopuy-

12; Opayka ogemewa Kacaumonora cyaa 7. mapra 1932. Bp. 1790.

13y B. ,Bpaunu'’ 1934 ctp. 687 H 1.



HO npapo 120). Haume, ako je K€HH KOja JKHBH OABOjEHO O]
MyXa, npecyaoM OO n0cyheH O0ABOjEH KHMBOT, O] 33 HCHE
MpaBHe MMOCKOBE He OH OHIO NOTPEGHO HHKAKBO O0A06peH-e.
Jep u pocyheHH OXBOjEH MMBOT TNPEKHAA 3aKOHCKHM NyTEM
(akTHuky Opauny s3ajexuuily, Ia ce Taj ciy4aj MOXe, y I0-
rIely IpPeKHa MYXKEB/b€ BJACTH, H3DABHATH ca Pa3BOJOM Opa-
Ka, MOCJe KOra »XE€Ha CTHYE MYHY MOCJAOBHY CIIOCOOHOCT. AJH
AKO O]BOJEHH XHBOT HMje npecyioM JgocyheH, Beh camo (ak-
THYKH TOCTOJH, MO CaMOBOJbU JEAHOTA HJM JPYyrora cymnpyra,
OHZA je XEHH 3a HEeHe MNpaBHE I0CJOBEe MOTpPeGHO Oap oo-
Opewe cyra no wia. 146-a, kan joj ra oasojeso xusehu Myx
HE Ja. ‘

b. MPABHU OOHOCH U3MERBY POJIMTEJ/bA
U JEUE

Hopmanna je u npupoaHa nocieauua noJHHX OJHOCA H3-
mehy mywkapua u xene pakawe newe. [lpuposaa je y yoseka
MOJHH HANOH H yCeAH/la Pajd CTBApama MOTOMCTBA M OjApXKa-
Wa Bpcre. Pomdre/sH Ccy mak W MPHPOAOM ONPEAE/HLEHH AA
BOXE CTapame O CBOjOj JA€lM, 0K oBa He (OYAy y CTawy
Ja OTIIOYHY CAMOCTAJIAaH XKHBOT. AJIM je KyJTypHa ApXasa,
pery/mMwyhH IpaBOM TNOJHE OJHOCE, Y CBOJUM 3aKOHHMA O]
MPUPOJAHUX 00aBe3a pOAMTE/bA MpeMa JEUH CTBOPHJIA IPaBHE
obapese; Ka0 WTO je, C JApyre CTPaHe, NPONMCANA U TNpaBHE
oGasese jeue npema pomuressuma. Kako ce mak geua pakajy
H y Opaky u BaH Opaka, caBpemeHa mnpasa npeasubajy u pe-
TYIHLY OJHOCE KAKO OPa4HUuX TAKO M BAHOPAUHUX DPOAWTEHA
M jene, na je To yydHuo u Haw ['pahancku saxonuk. M mu he-
MO DAaCMOTDHTH M jelHE€ U ApYre OJHOCE.

1. bpauna pzua.
a. bpauna guanjayuja.

»,DpauHa Cy jeua cBa OHa Koja ce y 3aKOHOM Opaky poje’’,
Kaxe ce y § 113 I'. 3. IIpema mome GpayHa cy jaeua,y npBome
peay, OHA Koja Cy O] OpAyHHX POAMTE/hA 3aueTa MOCJa€ 3aKby-
uewa Opaka M poheHa 3a Bpeme IeroBa Tpajama. AJH TaKBa
oapeaba je M cysuwe ycka M Heoiapehewa. 3aueke je Tajua
NpHpPOJEe KOja C€ HE MOXKE KOHTDOJHCATH, HHTH C€ MOXE yBeK
3HATH Ja JM je jere, poheno y Opaky, ZOMCTa U 33a4eTO Of My-
Xa MaTepuHOr. 3aTO 3aKOH OAMAX A0jAaje: ,, ..3a TAKOBY 3a-
KOH CMaTpa CBYy OHy Jeuy koja ce mociae 180 pana oa aaxa
BeHYaa uan 32 300 jaHa MOCKE CMPTH MYXKEB/b€ HJIH KOHAu-
HOr passoja OpayHe CBe3e O 3akoHe cynpyre pozge.” [lere,
JAKJle, KOjé je 3auero 3a BpeMe Tpajawma Opaka 3aKOH CHATpA
32 OpayHO, MA OHO M HE€ 'OWJIO Y HCTHHH 3a4YeTO O] MyxXa Ma-



N

Tepunor. To je mpuMeHa OHOra CTapor NpaBHOr NpaBHaa: pa-
ter est is quem nuptiae demonstrant, orau aerera je MyX
MaTepHH. 3aKOH, mpema ToMme, OpayHocT pohewa 3acCHHBA HA
jEAHO] IPABHOj NPETIOCTABIM KOja HE MOpA OHTH YBEK TayHa.

okope oa 180 u 300 jmana 3axkoH cMaTpa 3a BpEMeE
Hajkpahera M Hajayxer HOUIeba jJeTeta y yTPOOH MaTepHHO].
OHH ce, y rJIAaBHOME, CIaXKy €34 METHUMHCKMM MCKyCTBHMA. [le-
Te Koje je poheno mpe 180 jaHa of 3akmyuyema Opaka HIH
nociae nporeka 300 pana oj naHa HErOBOr NPECTAHKA, MO 3a-
KOHY, y Hauesy, HHje GpauHo.

Bpauno jerc Tpeb6a jxa je 3awer0d y Opaky. Bpeue sawcha
70 je pasMak Oj CTO JABAJECET JAHA KOjH C€ HaJasH nameky
CTO OCaMAeCeTOr M TPHUCTOTHHHTOr jaHa, Opojehn ox naHa po-
hema jaerera yWasaj. AKO Ma KOJH OA THX CTO JBajCCET JaHa
naza y Bpeme kajp je Opak nocrojao, pauyHajyhu Ty W JaH
HheroBor 3aksbyuemwa(lt), aere he ce cmarpatd 3a GpayHO; aKO
TO HMje cayyaj, OpayHOCT J€TeTa AOJasH noj nurame(!?).

['opwa npernocraBka © OpayHOCTH pohema aerera HUje
ancoaytia. by je aonywrreno o6apath y ZapHuyi, y.K0joj
he ce yrsphuBaTH JAa AeT€ HHje 3a4€TO OJ MATCPHHOr MYXa.
TO je noTpeOHO JOKasaTH Aa OpauHW MYyX y KPHTHYHO BpEMeE
3aueha — mnomenyto speme oi 120 xana uamehy 180 u 300
naHa npe pohema jerera — Huje MOla0 BMATH NoJHOra CHOIA-
ja ca xenom (§ 114 I'. 3.: ,huje my Mmoryhe OuJO TEJIECHO
CMeLICHE €A CYNpyroM cBojoM umath). Ta HemoTyhHocr CHO-
11aja MOXKE MMATH 32 Y3POK OMJIO OTCYTHOCT O] XeHe, 6uio Qu-
3HYKY HECTMOCOGHOCT 3a cHowaj 36or Temke GOJNeCTH HIH IOT-
MyHY TOJMHY HECMOCOGHOCT yomwure. YTBpAH JH C€ TO Yy nap-
HHIH, OHAa ce U jgere pokeno y Opaky Hehe BHInE CMaTpaTH
2a OpauHo. AJM HMWITA APYrO, 114 HH IIPU3HAME MKEHHHO HH
NOKa3ana mena npeamy6a, He MOrYy NOHMIITHTH OpayHOCT pO-

. _\.'ljen,a.

Ha ocnopaBambe OpayHOCTH Jerera oOBJalheH je My,
;ubjn y ToM€ LMY MMa Ja TOJHCCE Cyay TyxOy NpOTHB Je-

w.” «/ 14) O. o. Kacauuonor cyxa ox 8. mapra 1926 Bp. 1977, oGjasbena

“»

* ;“_,‘g‘o}/Cp& Kogauesnh, Cyncka npaxca y 1926 rox. crp. 263.

- ppa

-

15) ¥ 3akony HeMa oapeabe u 3& cayuaj ja je acre poheno 3a
Bpeme jaocylenor oapojesor uBoTa, no Hcreky 300 jpana oa  AaHa
OABajatbd WJM NPaBHOCHAXHE npecyae. Hauwm npasniun c€ ue  CIaKy
Aa JaM je TakBO JeTe Gpauno Wi Banbpauno. Jlok r. Apaunhenopuh ((pasne
pacnpase 13) cmatpa ja Gu Cce TaKBO JeT€ HMAIO CMATPaTH 33 OpauHo,
r. JI. Mapkosuh ([Topoauuno npaso 169) cmatpa ra 3a BanGpauno ¢ 06-
SHPOM HA cmpapu NPECTAHAK TMOJHOra OMNUTeHa IO CYACKOj TNpeCcyan.
— 3aro wro Gpak MpaBHO jOUI MOCTOjH H WTO €€ OJABOjEHH XHBOT CMATpa
Ka0 nokywaj MHpema, Tpe6a YCBOjHTH raelMiuTe T, Apanhenosmrha.
Myxy 6M Taza 0CTaz0 caMO NPaBo Ja ocmopasa GpaykoCT A€TETA MO
§ 114. T. 3.



Tera, ca yujuM ke crapaoiem, MOCTaBLEHHM 3a Taj Cayuyaj,
cBpumTH Crnop. Pok 3a noausame Tyxk0€ je, mo aHajsorujH
§ 128 T'. 3., Tpu meccua. Taj ce pok pauyHa He OJ jaHa pohe-
bha Beh 0] JAaHa Myxepber casHama 3a pohewe(1f). Axko ce
Taj POK MNPONYCTH, MPaBO HA OCIOpaBame€ OPAUHOCTH j& H3-
ryo/beHo. AaM CeM My:xka TyxO0y MOry, 1o HErosoj CMPTH,
NOJHETH M HENOBH HACACAHHUM; OHM, MehyTHMm, caMoO y pPOKy
KOJH je BaXKHO 3a My»Ka, aKO jeMy» yMpO IIpe HCTeKka poxka a
NMomITo je oBaj ornoueo Tehu; a ako je My:K yMmMpoO Ip€ CBOra
CaszHamba O poOhemy, TpPOMECEYHH POK 3a HACHAEIHHKE TCYC OA
JAHA HHXOBOra casHamba, AJH NpaBo HA TyxO0y npecraje H
Ipe HCTeKa TPOMECEYHOI POKa ako je My’K JeTe H3PeuHO NpPH3HAO
3a 6payHO MJH j€ OHO MO HEroBOj U3jaBH IPeN CBEITECHUKOM
Ka0 TaKBC YIHCAHO Y KIbHIY DOhEHHX.

C npyre crpane, u gaere pokeno npe 180 jpama oa jnana
BeHyama Ouhe cMaTpaHo 3a OpayHO, AKO C€ JIOKake€ 1a j€ OHO
polkeno npe Bpemena, kao Hezonomue (§ 128 I. 3.).

Hajsax w HOpManHO pasBUjeHO JCTC KOje j€ OueBH/HO
3ayeTo Ipe 3aKpyuera Gpaka a y Opaky pohkeno npe 180 na-
Ha O]l BeHuamwa, cvarpahe ce 3a OpayHO aKo MY MNPOIYCTH
aa ce, mo § 128 I'. 3., ucrora oxpeye CyACKHM INyTe€M Had ra
HM3DEYHO IIPU3HA 3a CBOjE.

0. Ilpasuu oorocu mehy OpauHiym poouTemsuma it JeyoM.

[Tpapue oauoce mehy GpauHuMm poaMTe/bLMMA M JACLOM ype-
kyje umrap jenaH HM3 mMpABHMX nponuca. Y muMa cy ojapehe-
HA KakoO MpaBa Tako M AYKHOCTH POJAMTE/HA U JEUE JeIHHX IIpe-
Ma japyruma. Ta npasa M JAYXKHOCTH CY pasHOBPCHA H THUY
Ce Kak0 JHMYHMX TAaKO M MMOBHHCKMX OJHOCA u3Mehy Opaduux
POAUTEA U EHXOBC JCUE.

(1) Poduremcre dyxnOcru apema oeyu. — Ope€ AyKHO-
CTH MMajy MO 3aKOHY A2 U3BpPUIYjy M OTal U MaTd. AKO OHH TO
HE YMHE, MOry C€ Ha TO NPHHYAMTH cyiackuM nyrem (§ 116 I
3.). Amn wuMa je onrepeheH HA NPBOME MECTY OTaIl: CTapame
O JeluH je y npsBoMe pely HmeroBa 00aBesa; odaBe3e Marepe
J10ja3e TeK y APYDH pen.

[Ipsa u HajrraBHUja AYKIOCT POAUTEHA j€ AYKHOCT U3-
dpxasarpa Opaune jene. ¥ H3JpKaBawme cnaza npudABHAHE
CpeACTaBa M TIOJHOIUEEHE TPOLUKOBA 32 MCXPaHy JAeue, HHXO0B
crad u oneno (§115 I'. 3.). KN oBy, ka0 M octane AyxKHOCIH,
§§ 11€ u 119 I'. 3. manaxxy v npBOM peiy oOLy; MaTepd TeK
OH/@ aK0 MX OTal[ HHje y ciawy jAa spum. Ilpegocxosa [ pah.
Sakonuka y § 180 To mspaxaB: jomr jacmuje ox §§ 116 u
119 I'. 3., craBmajyhu maTepH y AyXKHOCT H3JpiKapama jJeue
HEe caM0 10 CMPTH 04YeB0j 82h U 32 XHMBOTA HENOBa, aKO OH
HHJe ¥ CTawmy Ja MX H3APK2Ba.

16) 0. o. c. K. C. ox 16 centemGpa 1929 Bp. 9228.



HMappxasame ce MOXKe JaBaTH y HAMHPHHLUAMA HJH Y HOB-
iy. I'lpso he peaoBno GHTH aKO M J0K /€1a KHBE KO POAHTE/HA,
a JIPyrd ako KHBE 0JBOjeHO O] IbHX. AKO JAcLa XHBE KOA OJ-
Bojence marepe, oraiy he OMrd AyKaH JAa H3JApKaBame 3a Aeuy
aaje v uwopiy. OaBoienu ;NBOT POAMTEHA, MA M IOCIE CYACKOT
passor OGpaka ne Moxe ¥ He cme OMTH 0/ yTHuaja Ha obase-
3y maapxkasama jewe (§ 118 . 3.).

Pojante/su Cy AyXHM HSJPXKaBamke JeUH JAABATH [IpeMa
CBOMEC HMMOBHOM CTamy H ADYUITBEHOM MOJOXAjJy. AJH aKo Je-
A HMajy COINCTBEHE HMMOBHHCE, OTAll HM H3/PKABalke MOXE
H3 1IpHX0/Aa O4 e npudas/paTH M camMO ra, no morpedu, aomny-
ABATH H3 CBOra MMama M CBOjE€ NMPHUBpEnE.

[Tpasc 1eue Ha U3ApKABaAKE je HHUXOBO YHCTO JHYHO
npaso. JLy>KHOCT HM3JApKABAKHA TEPETH POAUTEHLE CBE JOK Je-
a e Oyay morvia aa ce cama usapxkasajy (§ 117 I'. 3.). ITo
3AKOHY C€ CMaTpa jJa Ta AYXKHOCT NpeMa MYLIKapuy npecraje
¢a IyHOZNECTBOM a MpPEMA KEHCKoj aeuu ca yaajom(1?). Meky-
THM H KOA MYLWIKE Jele, HECNOCOOHE TEJECHO MM JAYUIEBHO,
JYAKHOCT POAMTEbA 32 H3APKABAKE MOCTOJH H [OCAE HbHXO-
BOra IyHOJMECTBA.

JlyxHOCT H3ApKaBawa HE TepeTH camo poaureme. § 119
['. 3. nponucyje na nopex oua M MaTtepe, ako OBH HUCY Y XKH-
BOTY a HHCY JICUH OCTABHJH HMAlme M3 Kora OM ce€ MorJa
H3/IPXKaBaTH, MJIH aKO HHCY Yy CTamky Ja H3APKABAjy Jeuy,
JIYKHOCT M3/pXkKaBamba NpenasH W Ha OCTane OJHXKE CPOAHHKE
M TO, MO peay, Hajupe Ha jaeia M 6ady ca oyeBe CTpaHe, 3a-
THM HA CTPHYCBE; IOTOM Ha Jxeaa M 6ady ca MAaTepHHE CTPAaHE,
satuM Ha yjake, Canuny oapeady caiapxu u § 180 IlpeaocHose.
3aTO WTO OBA JAYKHOCT TCPCTH M CTPHUCBE H yjake r. Apanhe-
hearopuh mucan na, m 6e3 uspeuyHe oapende, rTa AYKHOCT Je-
#H H Ha OpahM, ka0 OavkHM MOOGOYHUM cpojuHLKMa(!s).

JEAHO nUTambe YecTo y MPAKCH, TO je IHTAambe Y)KHOCTH
CBEKPOBE Jla M3JpKapa cHaxy. ¥ CEOCKHM MOpoAHuaMa, Haume,
yectro OMBA Jla C€ CMH ‘OX€HH »HBehH HA OuYeBy UMamwy 3ajei-
HO ca oueMm, kome npuspehyje. Ako CHH OT€pa KEHYy HJIH Y-
MpPE€ a He OCTaBH CBOra HMama, UCTHYE CE NHUTAKE H3JpIKaBa-

1T) ¥ npakcu je GHAO CHOPHO NMHTaWe: AA JH AYKHOCT H3APKABAILA
AKEHCKE JelUC JeKH HA POAMTS/bHMA H pocae Haspwene 21. roaume, ako
A A0TIC HE YAAALY, /B j€ M KOA KeHCKE jeie NYHOACTHOCT KpajibM POk
1€ 3aKoncke AyKHOCTH. CyaOBH TO mnuTame, ¢ OO3HPOM HA [PHJAHKE Ha-
miera KHBOTa, peulaBajy na ocwoBy § 117 TI'. 3. tako wTo npaso H3ap-
KaBatb KEHCKOj AellM NpH3uajy cBe A0 yaaje, Ges od3upa Aa au e oma
gohku npe nan nocike 21 roaune xusora. OBO raeamwutTe 3actyna M I.
Hp* N. Mapkosuh (ITopoamuno rpaeo 201—202) xox r. ¥, Ilepab ([To-
cebim yrosopn 299—300) cmatpa X H KOX JKEHCKE HEysare Jene ayx-
HOCT MZZpA.ABalmA NpecTaje ca HHXOBOM NYHONETCTBOM.

(18) IMpasue pacupase 4—6.



tba cuaxe. IIpakca je pauuje Omaa xoaemupa. Y  HOBHJO]
NPAKCH Y TaKBHM CIY4ajeBHMA 1IPH3HAJC CC CHACH 1IPABO M3-
AprKapamba H O] CBCKpa, M3BOAChHM, 1O aHAJNOrHjH, Ty ibCPO-
By ayxuocr u3 §§ 109 u 119 v B. ca § 111 I'. 3., no xowme
3AAPYIKHA CTAPEWIHNA MMa JAYXKHOCT M3ADKABAA 3aAPY7KHC ue-
JbaJH.

Jpyta 3akOMCKA Jy)KHOCT DOAMTEHA j€ AYIKHOCT -Saciit-
rara it tajera deye (§ 115 I'. 3.). Ona obyxpara, Hajupe,
aomahe pacimTamse, a 3aTHM DAa3BHjalC AYXOBHHX CIIOCOGHO-
CTH NyTeM uIk@je, H300p 3aHMMaiba 3a jJeTe U IPYKAILE MO-
rybnocTd 3a CTpyuHy CrpemMy paad OCrmocoO/bema 33  CaMo-
cranan xuBor. W oBae, Hapouuro Koj H3GOpa 3aHHMaMmba, oO-
Tall HMa OAMyuHYy ped. AaM AKO je JCT€ HABPUIHIO HCTP-
HACCT DPOAHHA JKHBOTA H IOKA3yje HAKJAOHOCTH 33 H3BCCTAH
oiapekenn nosMB, ma My orail 3a TO HE jJa OA06peILe, aeTe
ce MOxe oOpaTHTH Ccyay Koju he TO IMTAKE PCLIMTH IOCHC
go)rpeéﬂ'or ucnurupawa (§ 124 T 3. § 185 Ilpenocuose I

Jlasa ny:xHOCT OueBa j¢ AYKHOCT 34CTYEARA 1eue y
CBHMA IIDABHHM OJHOCHMA M JUTHHM 1 HMMOBMHCKHM, CeM Ta-
MO rJ€ je 1o Bakony norpebua Jguyna capauba jeunja (§ 126
I'. 3.). 3acrynamwe neue Mcnoa ceaaMm roaWHa je MOTIyHO, 4
[IPEKO CeAaM TOJAMHA TPAXKH €& OUeBO OJOOPECHEC 32 IpaBHY
paawy jJerera. :

JeaHo NnoCeOHO NHTaE MOCTaBbA CE 3a keHcKy jaeny. To
je nuTame o6Gapese mHa JaBaibe MUPA3a, CIPEME M YAOMILE-
ba, Mumbeha ce HaluX NPaBHUKAa PA3MHMOMJIA3€ KOJ OBOra Ii-
rawa. . Apanferosuh mucan(1¥) na mocroju apaso kenHckor
JleTeTa W Ha MHPaA3 W Ha cupemy (oaeno, pyb.swe, namcurraj).
I. J. Mapkosuh cmatpa 1a TO npaBo He nocroju Beh 1a je
TO CaMO jenHa mnpHpoaHa 00aBe3a POAXMTEHA KOja €€ CYACKH HC
MOxe octeapuBaTH(20). Cydex@ iipaxca uanasu y § 115 ocuo-
BHLY 32 I[IpaBHY 00aBe3y POJAHTE/bA HA JABaHE CHPEMEC H Y-
IOMJ/bEHA; alu a4 HE TMOCTOjd M obape3a Ha JlaBam-€ MHpasa
KOjH 3aBHCH caMO 0] 100pe BO/b€ POAHTE/HA; MIAK €C MHpa3
HE CMaTpa Kao MOKJIOH HHUTH C€, JEAHOM JaH, MOXKE OIO3BaTH
Ka0 IOKJIOH.

(2) Podurewcka Gpas@ fpema deyu. Poouremcka BaACT.
— PoauTtemcka npaBa xen0oM €Y V TECHOj BE3H €A HHXOBHM
AyxnocTuMa. CKyrt CBHX THX MpaBa npeMa JelH V IOMIeLy IbH-
XOBE JIHYHOCTH H NPABHUX paJibH HA3HBA CC jCAHHUM HMCHOM
podurencka 844cT. Y HAmMEM TIPABY OHA c€ nojaBkyje y o6-
JHKY O4uHcke saacru, Otawn je, maume, Taj KOjM 34 CBOra
YKMBOTA HMa HEIIOCPEAHY BJACT HAA CBOjoM OpauyHOM JCLOM H
BPIIM je caMOCTanHO. Dpauna matd Ty AMPEKTHY BJACT Haj

(19) Hekomiko peun O Mupasy, cnpeMu H yroMmLeny crp. 5--6.

(20) ITopoauuno mpaso 191.



JEIOM HeMa HH 32 KUBOTA OucBd HU nociae merose cmprti. O-
Ha MoOxe OMTH 1OCTaB/LEHA CBOJO] ACUH CAMO 3a CrapaTe/ba.
Annm je M MaTH JAy)KHA IIOMAaratd Oy M[PH BPUICHY HCroBE
OYHHCKE BJACTH.

[Tpso npanso poaurtema je 1PABO HA AOCAYULHOCT JeCILE.
Jlena cy ayxHa Ja ce nokopasajy napeadama poauTe/ba, Ja
paje nocJOBC Ha KOje MX OHHM ynyhyjy m Aa poAuTC/bLHMA NOMA-
Ky vy npuspehuBamwy. Ty nocayllHOCT pPOAMTEbLH MOTY M Kaa-
1aMa H3HY/MTH, CaMO OBE HE cMejy TpehH Yy 3J0CTaB/bame.

Orawn, 3agum, oapehyje Mecro musmerad peue H HUXO-

BO 3aHumame, ca Bch NOMEHYTHM OrpaHHYEHEM 3a Aeuy mnpe-
ko uerpuaect roauHa. Ilo § 120 I'. 3. HuKO HE cMe TIPOTHB
BO/bE POAMTE/HA 3aJPKABATH HHXOBY jJeuy Kojx cebe. Axo He-
KO TO 4YMHH, Aeud he OHTH MO 3aXTEBY POJAHMTEbA IIOJHUHJCKH O-
aysera. ; ,
Jane npaso oueBo je ja jaje jaeuy o00obperee 3a Cry-
aarse y Opax. Jl0 ocamHaecre IOAMHEC ACYMje TO HEroBO O10-
Opembe HC MOXKC OHTH 3aMCHCHO HHYHJHM JPYLHM OROODCHEM;
TEK 0/l 0CAMHAECTE IojMHEe Wera, H Kaj je OTall :KHB, MOXe 3a-
MEHHTH 0100pP€ibE CTApaTe/LCKOr Cyaa.

ITo § 127 T. 3. (§ 192 Ilpeaocuope I'. 3.) poauresmy,
aKO Cy najd y HCBO/bY H HEMALUITHHY, MMAajy NpaBO OA JAeue
H H3 HHXOBOra MMama 3aXTEBATH UPUCTOJHO U30PHABarbe, na
Koje uHaue, 6€3 CBoje HeMalITHHE, HeMajy IpaBo.

[lpasa poaure/mscka, ceM Tora, I0CTOj¢ H Ha dewujoj u-
mosunu, Ilo § 121 I'. 3., u3 npasa poauTe/LCKOr a2 HM Jena
MOMaxy y npuspehuBamy, nokopaBajyhu ce ILHXOBHM Hapej-
0aMa, mCTHYE W IPABO A DPOAMTE/bHMA MPHIAAHE CBE OHO
mro jgeua npubase pajpehd 1noja ynpaBoM pPOAMTEHA H KHUBEhH
ca muMa. Ona 3a TO HEMAajy NpPaBO HA MOCEOHY HAKHALY.
AoKae 1O npaBo Tpaje: Aa JH €CaMO A0 I1YHOJECTBA jAeyujer
HJIH M nocae mwera, criopuo je. CyJcka Ipakca HArHmbe OBOM
NOCJACABEM: Ja TO NpPas0 PalUTe/bCKO MMOCTOjH M mocjae Iy-
HOJICCTBA, JIOK O Cy J€la 3ajeflHO €a POJMTE/HHMA.

A OBO HE BaXKM W 32 MMOBHHY KOjy jAeua npubase Ban
POIMTE/HCKE yrpape: IOKJOHOM, HacaeheM H ToME mMoa00HO.
ITo § 122 I'. 3. Ta uMOBMHA oOCTaje ocobena dewuja concrse-
nocr. Ha woj oram MMa camo npaBo ynpaBe H TPOLIEHA NpH-
X0/1a HAa Jeuy Kaja Jena HHCY Ha IberoBy H3ApXKaBalby, uy-
Bajyhu raaBuuuy. [IpaBo pacnonaramba TOM JAEUHjOM HMOBH-
HOM OTall HeMa HA OCHOBY CBOj¢ OYHMHCKE BaactH. Axo Ou
CC MoKasajza morpeda M 3a pacrnosarawe HOMe, 0Tal 3a TO
MOpa A00UTH 0j00per-e oj crapare/bekor cysa. (§ 122 I 3. w
wi. 158 3ak. 0 crapaTe/mbCTBy).

Hajnocne, ako pena wucy mnoJ 04€BOM ynpaBoM, OHJA
OHAa HMMOBHMHY TNDHOAB/LEHY CAMO C8OjuM PadoOM HMajy NpaBo
caMa a3 Tpowe u mwoMe ympaemajy (§ 123 I'. 3.). Ouy na
IbO] HE MpUNaja HU IPaBO YIpaBe.



Hu y jeanoM o1 OBHX cCiyyajeBa OTAl HeMa NPaBO Ha
JMYHO Y)XKHBamb€ JeuHje HMOBHHE. A TNPH NPECTaHky ynpase
OTall je AyXaH Ja O HOj MOJOXKH pauyH. AKO OH TNpH ynpa-
BH Jeudjy MMOBHMHY ynponauwhyje, ynpasa My c€ npeko cyja
MOxe M oayserH (un. 158 3ak. 0 crapare/bCTBY).

Y CBaKOM clyyajy 0B4 ynpasa IPHIAaja caMo OLy Ha OCHOBY
IberOBE€ OYHHCKE BJACTH, @ HEC M MATEPH, KOja MOXKE OUTH camo
crapaaan(®!).

(3) llpecranak poduresocke Bagcrd. — Popuresbcka BAACT
Hal JeuoM Tpaje /0 HWHXOBOrA myHojecta. (a HaBpuICH:CM
21 roaMHe KHBOTA JEUMjer DPAAMTE/HCKA BJAACT npecraje. Ilo-
crejadua rora je aa jgeua mory 06e3 ouepa 0a00pema usahw
H3 ouese Kyhe M ca umawa, paagu camocransora xkupora. C
Apyre CTpaHe, TakBa CC J€ua HE MOry NpPOTHBHTH akO HMX PO-
JAMTE/bH OTNYIUTAJy MCIOA pojuTe/beke BaactH. (§ 150 I'. 3.).
AnM, Kao WITO CMO BMJCAH, JKCHCKA Jiela H MOCIC MyHOJCCTBA,
AKO HHCY yJaTa, MUMajy I[paBo HA H3APKABALE OF POJHTE/LA.

ﬂpecraHaK POAHTE/BCKE BJAACTH IPONHCAH J'e CaAMHM 34KO-
HoM. IlapHHue 3a OTNYCT MCNOA OUMHCKE BJACTH, KOjE CY AOCTA
geCTe, MMajy 3a UW/b A4 C& MpecyloM YTBPAM Taj NpPECcTa”ak, a
3aTHM 74 Ce HOMe HCTOBPEMEHO M3PEUe W AYZKHOCT H3JIACKA
ca OvYeBOra HMama, IITO je 4Ye€CTO BEOMA INOTPEOHO paad y-
TBphHBawa Hapyweunor jomaher Mupa.

ITomto poauTes/bCKa BJACT IPHIAZA CAMO OLY, 110jaBHJO
€€ Yy MNpPaKcH MnUTame J|a JH H yaoBa MaTH, HaA llHjCM HMAIbYy,
KHBE MYHOJICTHA JIELA, MOXE A0OHTH Mpecyiy O OTIyIITaHYy
IHXOBOM HCMOA poauTe/dbcke BaacTH. Kacauuonn cyx je y jea-
HO] npuauuM, y onwroj ceaHuuu (O. 0. ¢. ox 5 okrobpa 1934
Pep. 637/2) pewmo ja ¥ MaTH MMa IIPaBO HA TAKaB 3aXTeB.
Jep M aKko MaTH HEMA, CTPOro y3€B, POAMTE/LCKY BJACT,0HA HEKC
bene (QyHKugje Hnak BpIIM, a y OJCYCTBY OUA M OHA MMA
JAYXHOCT H3jp:kaBama reue. M onja je, ¢ 063upom na to jJa oHa
TY>KO0M 32 OTHYCT TPAXKH H TPECTaHAK H3JPKaBama H jabera
OCTaHKa Jele Ha CBOME HMamy, CACBHUM ONpPABJAHA Mpecy/a
O OTNYCTY HCMOA POAUTE/HCKE BJACTH H IO TPAKEHY MmarTepe.

JoruTebCKA BJIACT, Aabe, mpecraje (mo § 152 I'. 3.),
W mpe myHonecTBa emanyuiiayujor. TO OUBA Kaj A€TE HABPILM
CeJaMHAeCTy DPOAHHY XHBOTA, Ma MY pOAHTC/LM Xohc ja 0j10-
6pe Kakpo CaMOCTAJHO 3aHHMalC¢ (HA TIPUMEP TPROBHHY H-
JH cayxOy). Emanuunanmjy (nporaaureme MmajoneTHdka 3a ny-
HONMETHOT) MOpa OA00pHTH craparesbcku cya (§ 177. Bammap-
HHYHOr 1OCTYnNKa). AJM 3a MYWKapUe eMaHIHMIauHuja HacTy-
na u camoM KeruaooMm. sKeHcka mak MajoNeTHa JHMUA YAAjoM

(°1) Pagu notnywoctH Tpe6a ucrahH jour M crnenMjajHa mpasa Je-
UHja MpeMa POAMTELHMA, KOja Cy AeMOM y TeCHOj BE3H ¢a npaBHMa POAH-
tesma. To cy: geunje mpaBo HA NOPOAHYHO HME OYERBO, HA ILCTOBO JAPKAB-
JbAHCTBO H Ha Hacaehe CBOJHX POAHTeLA.



¢e ue emanuunyjy, Beh npenase, y noraeiay cBoje JAHYHOCTH,
O] BJACT MYXXEBJbY HJIH HEroBOra oua, ako je MyX Majo/eTaH,
H noag ToMm Baawhy oOCTajy M nocie CMPTH MyXa, ako cama
HE 3axese Ja ce Bpare nojg saact csora oua (§ 153 I'. 3.).

(4) Ilpodywerwe podurewcke 844cTU. — AKO NMOCTOJH HE™
Ka HapoyMTa noTpeda, jJeua Mory Ioj OYHHCKOM Baauthy o-
ctati M mocsie nyxosnectBa. To 6uBa camo uayserno (§ 151
[ 3.) y cayuajy AYWEBHHX MM TeJNeCHHX HejaocTartaka (ray-
poha, ciaenoha MTA.) HAH ako Cy J€UA JAKOMMCAEHA, mna ou
CAMOCTAJIHUM JKHBOTOM HuLIa Ha cBojy nponacr. Oran y Tak-
BHM CAY4ajeBHMAs CaM NPOAYXKYJC CBOJy BJACT; aAH C2 el
NPOTHB TOra MOTY JKaJuTH OKpyxkHom cyay (§ 147 B. nm.)
KOjH PCIIABA O TOMC MNPOAYKbY MNOCAE HCHHTHBAKA A3 JH
IOCTOj¢ pPas’io3d 3a Hera. 10 NPOAyXewe Tpaje AOK Tpaje
H Yy3pOK KOjH ra je H3as3pao.

(5) Odysumarbe poouremcke 6aacTu. — PoauTembCKa ce
BJIACT, HAj3a], MOXE OILly H 0dy3eTi ako MOCTOje BAXKHH Pasno-
31 3a T10. TO Mory OuTH: AylI€BHA OOJCCT OYCBA, HHErOBO
HEH3BECHO OTCYCTBO H HE€jaB/bamb€ 3a TOAHHY AaHa, ocyaa abor
3N0UYHHA JVKE 01 roAMHy Jaana, pacnHkyhcrso, phaso Baaja”
we (§ 154 I'. 3.), ka0 M 370CTaBBbawe aeuc M ynyhusamwe
Ha phas xupor (§ 155 I'. 3.). Oanyky O OAY3HMAalby OYMH™
CKE BJIACTH JOHOCH HAMMEKHH OKPYXHH CYA TO 3aXTCBY Aele,
mMarepe Wam Apyrux cpoauuka (§ 147 Bnn.). Axko pasno-
3H, 3001 KOjUX je Ta BJACT OAYy3€Ta, OTNAjHy OHJAA ¢, Oner
CYJACKOM ONIYKOM, BJAAGT OIly MOXC IIOHOBO BDATHTH.

2. Baunbpauna nelia,
a. Banbpauna urlljayuja.

bpax je jejuna ApxaBHHM 3aKOHHMA JONYyWITEHA HHTHMHA
3ajCAHHLA MywKapua H okene. Y Opaxy xupehH MyX H IKCHA
uMajy M jcuy iaa pahajy M jga MX raje g0X HE 1oCTaiy Crocoo-
HAa 3a camoOCTajaH kupotT. bpauna pohewa W Gpauna jJeua cy
3aKOHOM HAapouHTO nopjauthena, ¥ M3 Opaka jpxaBad oyekyje
y NpBOM peay cBoje¢ rpahaune

AJM je NPHPOAHM IIONHH HArOH TOJHKO jak Ja 4ecTo
NyTa NPEJasH MNPEKO CBHX TPAHMIA [IOCTAB/LEHHX MY 3aKO-
IIOM H TPaXH Ja CC 3a10BOBH H Yy OAHOCHMA KOJE 3aKOH HC
0100paBa na uX M AMpEKTHO 3abpamwyje. M3 raxsux oaHoca
Nojap/byjy c€ Ha cBeT BauOpauyHo poljcHa aena, Kao oj ApKa-
BE HEXKE/HCHH H3ysetak, Ta jeua Cy jeaHa JKHBOTHA uiHibe-
HHIA; W MOWTO M OHa yjaze y Opoj Oyayhkux rpahauna, ap-
’Kapa je y cBoMme rpalaHCKOM 3aKOHOAABCTBY MOpaJa peryviu-
CaTH H HHXOB I110/10XKa].

Cpnckn I'pahanckH 3aKOHHK POBOPH O BaHOPAuyHOj A€lH
y naparpapuma 128 xo 135, anM je HWHXOB MNPABHH MOJIO-
Kaj, Kao mto hevo BHACTH, BPJO HCICAHCXO/HO PEryaHcao,



ITojam o BanGpaunoj neuu naje § 128 I'. 3. V memy
ce kaxe: ,,BaHOpayno jgere MaM KOMHJE j& OHO, KOjE€ je MarTi
HCBEHYaHa 3aueja M POAMJA. 32 TAKOBO CC JAPKH H OHO KOjC
je, HCTHHA, O] MaTepc BEHUAHC Yy OpaKy, ajJd [pPEe WIM 110CIC
oapehenora 3akonora poka oa 180 wuam 300 agana (§ 113) po-
heno; 0CHM aKo je HeloHOIIYe MM je OJ Ol@ 3a CBOje IPH3HATO,
HJAH OTal[ 3a TPH MeCeua JaHa CYACKH OJpexao ce mera Huje."
Osaj nponuc TpebGa AONYHHTH jowr M npormcom § 134 [
3., KOjit rQBOpPH O JACUH M3 HHWITaBora Opaka. llpema oBHM
3aKOHCKHM TIPOMHCHMA, A4KJC, IOCTOjH HEKOJHKO BpCTAa BaH-
OpayHe jene.

(1) Baubpauno aere je, 1npe csera, OHO JIETC KOjé je Mary
M 3ayene M poaMaa BaH Opaka, OMa0 Ja OHA y Opaxk yomure
HHjE CTYNHaa, OHI0 Ja je WweH Opak npecrao npasHO IOCTO-
jatd npe 3aueha.

(2) 3arum BanGpaunHo jere je H OHO JETe Koje je 3auero
Ba;i Opaka na pohkeno y Opaxky ajau npe ucreka 180 pana ox
JlaHa Iberopora 3akibyucwa. CamMo je 3a yrBphemwe BanOpau-
HOCTH TakO poheHora jgerera notpeéHO Ja CC MCHYHH jelaH y-
C/IOB, HayiMC Ja ra c¢ My>X MaTE€PHH OJpeye CYIACKHM IyTEM Y
POKY O] TPH Meceua OX AaHA CBOra casHamwa o pohewy nere-
Ta. AK) OH TO y TOME POKY HE€ YudHH, Bech pOK nponycrH, oH-
aa he ce u TakBO jAere cMarpatd 3a OpAuUHO M AOOMTH Yy TIOT-
NMynoci nonaoxkaj opaynora jperera. IlponymrameMm novesyrora
pOKa MyX MaTe€pPHH je H3ryOHO [1pas0 Ja BHUIE ocnopasa Opauy-
nocr pohema. Mcro Tako, oBako pohleHo jgere cmarpahe ce 3a
Opayry H y Caydajy ako je MAaTepHH MYX H Npe HCTEKa TOora
TPOMECCYHOra pOKa JET€ HA HECYMIbHB HAYHMH, H3PCYHO HWJH
npehyTHo, #@pusnao 3a cpoje. TakBo npusHamwe jaerery he na-
TH IIOJI0KAj OpayHOra JAETETA lijy2Ma HEeMy M OHO je Yy Haueay
HEOIiOSHBHO. K3yseTHo OM c2 BAKHOCT TOra IPH3HAKA MO-
ria nobKjaTH, ako je OHO JIAHO, HAa mpumep, y 3adayan(22),

Hayun Ha KOjH ce My’» MaTepHH Moxe ojapehH  opako
pohenora jperera, Huje Bullle napuHua, Kao koj nobujama Opau-
HOCTH JIeT€Ta 3a KOje IOCTOjH IpernocraBka aa je Opauno, veb
Je y oBakBOM ciyuajy, nowro 3a OpayHOCT HeJocTaje jeauna
Ba){Ha 32KOHCKAa IIpeTnoctaBka: pok oa 180 jpana oa 3ak/mby-
yelba Opaka, JO0BO/bHA H3jdBd MyXKa [MPCA CTAPATC/HCKHM Cy-
JIOM, .

AkO je MaTepHH MY YMPO Tpe CBOra casHama 0 polje-
by OBaKBOra JI€TE€Ta HJH NpPE€ HCTEKa MOMEHYTOra TpPOMECeYHOr
PpOKa, OHAA C€ THM POKOM MOrY KOPH-THTH H HACJEJHUIH MY-
A M ocnopapaTtH camy Opavioct pohema. Fbuma ce 10 npaso
MOpPAa NPH3HATH Y TOJ KO NP WTO OHH HMAjy NpPaso oOcCHo-
paBatba OpPAUAOCTH M Yy CaAyYajy Kajg je aere 3auero ¥ poke-
HO 3a BpeMe¢ Tpajaiba €Cpaka, Kao IUTO CMO BHJAEJNH HAIPE].

(*) t hrenzweig System 1I-2 S. 217



Y norueay _POK2 33 "HIIXOBO IOOHjAE BAKH OHO WITO je peuc-
HO KO 100Mjara Opauynoctu aeue polene nocae 180 nama o
dakyuerba Opaka. Camo, IOK MYk OADHUAMKE MOKE H3BPLIMTH
0e3 MApHHUUE, AOTIC HACIACAHHUH TO MOrY C€aMO Yy MNapHHIM.

MehyTuM nobGHjame OpauHOCTH pohema jerera, poleHor
npe 18U naHa oA 3ak/mpyuewma Opaka ocrahe 0esycrelHo 4ako
On cc¢ BCWTAYCHEM YTBPAWIO Ja je jJere poheHO Kao He-
JIOHOLLIYC.

(3) Hame, sandpauyno gere je, mo § 128 I'. 3., u xerc
poheno no ucreky 300 nama ox jgama npecraHka OGpaka H 10,
y OBomE cayuwajy, i 6€3 OApHUAKka MYMKEB/bEr. AaH ako OH e
JCUITAYCHEM, Y HADHHUH 32 TNPH3HAKE OPavyHOCTH, YTBPAH/IO
Ja je jaere, ¢ 003HpPOM HA CBOJY pPAasBHJEHOCT, MOIVIO OHTH
noweno u ayxe o1 300 pana (y MEJMUIHHH Cy TAaKBH CJyua-
ji nosuHarti), M TakBo he aere JOOMTH nosoxkaj OpayHor AeTeTd.
Camo npusuame oueno 1a je oBako pokeHo jaere 6payHo, y 0BO-
MC Cayyajy HHje A0BOJEHY, jep OH NPOTHBPEYHJIO Y 3aKouy
OCTAB/LEHO] HOPMH O HajayXeMm Howemy(28).

(4) 3a BanOpauyHO Ce, HapaBHO, CMAaTpa M JETE 33 KOje
J¢ 1oCTojajla 3aKOHCKA MPETIoCcTa BKa OpaunoctH, npema § 113
I". 3., na je Ta npernocraska y napHMiu 3a OcilopaBawe Opau-
nocri obopena (§ 114 I'. 3.), jep je npecyaom ytBpheno aa myx
y Bpeme 3aueha Huje MOrao ca MEHOM HMATH MOJHHX OJHOCA.

(5) Hajsanx, sa BanOpauHy ce Jelly cmaTtpajy H Jeua u3s
ANCOMYTHO HMWITABMX H T. 3B. HYTATHBHHX O6pakoBa, TO jecr
.OpakoBa DPH uMjeM je 3aK/byueiby I0CTOjaJa Kakea OpauHa
lpenpeKa, 3a KOjy HeKO O/ Cylpyra Huje 3Hao, ma cy AOIHHje
ycaea 1be orgamend 3a nonuiurene (§ 134 1. 1 I 3.).

Osa oapeaba je cBakojako HenpaBHYHA, akO Ccy 00a cy-
npyra Ouna y 200poj Bepu 0 Basmanoctd Opaka. ITo aycrpnj-
ckom ['. 3., ognocHo ['pal) 3axoHuky KOjJH BaxKH Ha MOAPYYjY
Janmauuje, CnopcHayke W XpBaTcKe y HAWO] APXKaBH, TakKsa
ce jpeua He c¢marpajy sa BanOpayHy ako je mMa H jejaH oj Cy-
npyra 6e3 cBojeé KpHBHUE OHO y HE3HAKY O HENnyHOBAXKHOCTH
opaka (§ 160). § 199 Ilpepocmope 3a [. 3. jowr je aude-
panuuju: OH upeauha 0€3yCIOBHO NpPH3HAKLE OpPAYHOCTH 32
JIClly H3 OBakBUX Opaxkosa ,0MJI0 Aa CYy POJAMTE/BH Y TPEHYTKY
3aKk/byycta Opaka OHJH CBECHH OpauHe Mpenpeke Hin He. (2%).

(23) Osako u Apanhenosuk, [lpasse pacnpase 12—13.

(24) 3anumMmHBO je OBxe, y3rpei, MOMEHYTH joul jejaH cayyaj Bam-
Opautocts meue M3 uemaukor . 3. (momyma oax 23. XL 1933) [lo uoBOM
nponucy § 1325-a KOME je cBpxa cnpeuyaBaie€ 3JA0yNnoTpeba MPH 3akbyue-
Y 6paka, HHUITAB je Gpak KOjH je 3aK/byuyeH HCK/bYYHBO HJH MPBEHCTBE-
HO Y UMDY JAa Ce KeHH OMOryhH HOem€ MOPOAHYHOr HMEHA MYyXEBJber,
na sacuuBajyhn Gpauny sajeanuny xusorta; a no § 1699 cr. I aere us
TaKo 3akmydyeHor Opaka He cmarpa ce 3a Opauno.



0. Tlpasnu @oaoxaj sanbpatxe deye.

Y moraeny yxuBama rpahaHcKMX npasa yomure 1pas-
HH II0/10)Kaj BaHOpawHe jeue, 10 M3peywoM npomucy § 133 I
3., He pasamKkyje ce 01 monOKaja Gpaune aeue. AJM je HbHXOB
nosokaj y morjeay oasoca u3 ITopoamunora npapa Beoma Te-
KaK. FDHXOBH MOPOAMYHH OJHOCH MOry C€ Ha3BaTH jeaHOCTpa-
HHMA, jep BaHODAYHO AETE Y HHUMA, PEAOBHO, CTOJH CAMO NPEMA
MaTepu.

[Ipema BanGpayHoj MaTepH je BaHOPAUHOM AETETY, IIPC
CBera, IOMYIITEHO Aa yTBphyje cBoje nopekno, aa yrephyje ma-
TepPUHCTE0. *MaTEePHHCTBO €@ 3acHHBA POLCILEM; a 0BO jE UHIbe-
HHIIA KOja Ce A JIaKO OMAa3HTH W YTBPAHTH H OTyAA Ta, no npa-
BHJY, HHJC TCWKO gokasat. J[okas he ce o mMaTtepHHCTBY Haj-
yewhe Hahu y csexoy6u GaGHue, Jekapa MAH JAPYrHX JHNA KOja
Cy ce nauwia npH nopohajy M, y BE3M ¢ THM, y VIHCY AeTeTa
y KibHre pohenux Ha ume BauOpaune marepe. Mnak M Ty Mma
NOKaTKaa remkoha, HauMe kaja Co THYC HAXOAYAAH M ojbauene
Aele KOjy je maTd poanwsa y camohH, 6€3 npucyctra Ma Kora
rpeher quua. Amm je m y Takeome cayuajy yrsphubame mate-
PMHCTBA AONYLITEHO.

Kan ce, mehyrum, thue oya BauGpaume nene, crap 10
Cpnckom I'. 3. croju cacsum apykunje. [To § 130 I. 3. uspeuno
je 3abpamweno ucrpaxupame oua sanGpaysom aerery. Jla Gu
CE 3HA0 M oTal, NOTPEGHD je Ja OH caM Jere NnpH3Ha 3a CBOje
H Ja 0pel CBCIUTCHHKOM, O/JHOCHO BOJHOUEM KIbHI€ DOLeHHX,
0100pH Ja ra ynuuie y KibHre kao BaHOpayHora oua. Camo
MPH3HAKE MOKE CC JaTH M MPEL CPECKMM CYAMjoM Koju he ra
CTaBUTH Ha 3anucHuk (§ 181 Bmm.). ¥V a@apruyu yrephuBatu
OYHHCTBO BAHOPAYHOra JereTa JONYIUTEHO je CaMO H3Y3ETHO,
y CayyajeBHMa M3BpLUCHA KPHUBHYHHX jena: oaBohema (§ 278
K. 3.) n cunosamwa (§ 269 K. 3.) xax cy Ta kpusuyHa j1ena
yrBphena. Ako nanm oxasohewa uam cuaosama, yTBpheHor y
KPMBHYHOj NapHHuUHM, najl y Bpeme 3aueha, 1o ject y Bpeme
uamehy 180 u 300 nama npe pama pohema, onza he ce kpupai
338 Ma KOje O THX Aena cvarpaTH 3a BaHODAUHOr Oua JACuMjer.

llponuc § 130 1. 3. 0 3abpaHH MCTpakuBamka OYHHCTBA
IIOpeKJIoM  je w3 ¢panuyckora npapa npe 1912 roguHe, 3
yijer je ua. 340 Code civil-a ywecer roaune 1868 y maur
I'pahancku 3akonuk. Taj npomnMc je jemuucTsen 1o CBOJO] He-
IpaBHYHOCTH. Jep, ¢ jeane crpawe, on ouemoryhyje aerery za
OX MaTepHHOra napTHepa, a CBOra Oua, TPaKu CPEACTBA 3a CBOj
ONCTaHaK, YHME C€ OHO HEMPABEIHO KAXHAaBa; a C Apyre crpaie
Taj NPONKMC IUTHTH W 3aKAaKa HECABECHE M HEMOWTEHE JbYZe
O4 OArOBOPHOCTH 3a IOC/eAMle ILHXOBHX noctynaka. Ty He-
MPAaBUYHOCT j¢ HAj3al, [IOC/AE BHLIC 01 CTO rOJAHHA NPHMEHEe 4.,
340, yBHACO M (PAHUYCKH 3aKOHOJABAll, 1A je 3aKOHOM 01 16
HoBeMOpa 1912 rox. ui. 340 3aMmeHHO 0APEIBOM 1O KOjoj e



UCTPAXKNBAKE OUYMHCTBA, Yy AOCTA OrPaHHYEHOM OOHMMY, AOMYI-
teno, Haw § 130, melyruMm, ocrao je ¥ pa/be Ha CHA3H CBE [0
Janac.

Banbpauna jaeua, npeMa TOME, IO MPABUJIY [PABO HA H3-
APKaBaKkE MW BACIHTAIEC, NMPABO HA MME U APXKABJHAHCTBO MMAJY
camo npema cBojoj marepu. OHa ce cmarpajy 3a CPOAHHKE CaMo
MaTepHHE H HbeHe poaduHe. M3yserHo, ako je 01 oud npH3HATO
HJIH aKO je Y NMOMEHYTHM CJIy4ajecBHMA OABOhCH:A WM CHJIOBAMbA
yTBpheno cyjckH koju je orai, sBauGpayHor jerera, OHO CTyIa
# npema oIy Y CPOAHHYKH OIHOC, ajJd HE M MpPeMa OuYeBOj POA-
ounu (§§ 129, 131 I'. 3.). Anu M Taza je MatH y nNpeOM peny
AV)KHA 14 CHOCH TCPEeT H3/P)KaBakba, M TEK aKo OHA HHJje Yy
cTamy Ja ra NOIHOCH J0JMa3H Ha pel W AYXKHOCT BaHOpauHora
oua (§ 131 I'. 3.). 3a oueM Ty AyKHOCT UMa jolll CAMO MATCPHIA
HajoanKa poidHHA a He M 0yYeBa. 3aKOHCKO HacjeJHO IpaBo
nak BaHOpauHa jeua Hemajy, rmo Hawem |'pahaHCcKOM 3aKOHHUKY,
HU npeva ouy HH npema marepu (§ 409); npapo nacacha u
npeMa jeaHoMe M npeMa JpyroMe€ OHa MOry HMaTH caMmo 110
TECTAMEHTY.

O MarepuHCKOj POAMTE/HLCKOj BJAACTH Y IPABOM CMHCIY,
KOja KO OpauHe jJcCUC NpUnaja OLY Kao OYHHCKA BJIACT, KO/
BanOpayue jele ne moxe OMTH pedd ¢ 003HPOM HA 3aKOH O CTa-
paresbCTBY. MatH M OBa€ MOXKE€ OHMTH CAMO CcTaparelb.

Y noraeay npapa Haj BaAaHOPAUHOM ACLLOM M H>MXOBOM HMO-
BHHOM, HAPOYHTO Yy norjepy nacjueha, BaHOpayHHM POAHTE/HLHMA
OHA MPHMIAZajy CaMO aKO CY OHHM HHXOBH XpaHHTEHU. AKO TO
HHje Cayuaj, Ta npapa npunajajy xpamuresy (§ 132 I'. 3.).

8. [Mozarxowerse sanbpaure deye.

Tewky npaBHH n0J0XkKaj BaHOpauHe JELEe JOHEKJIe ce MOXKe
OTKJIOHHTH M YOJaKUTH Zosaxoweren (§ 134 I'. 3.). To je
NpPaBHH aKT KOjuM €€ BaHOpAyHO] XeUM jaje nojoxaj OpayHe.
M3 ose oapende M3nasd Aa MO3aKOH-CIHE MOTY HM3BDPIIMTH CaMoO
BaHOpauny POJAMTE/LH Npema csojoj BanOpaunoj aeud. Tyha ce
A€LAa HE MOry II03aKOHHTH, IOWITO j€ 32 IO3AKOHECHC TPCTIO
CTaBKa KPBHO CPOACTBO.

Y HaleMm npaBy Ha CHA3d NOCTOJE TPH BPCTE MO3AKOH>EHba.

lIpsa je 01 WHUX NMO3AKOWEHE KOHBAALJAyujoM Opaka, Koje
uMa Hajjave jaejcro. OHO mocrojd onaa kaj je jere poheno y
O6paKy koju je OMO PyUI/bUB 300r HEKE OA OTKIAOHUBUX OpPAYHHX
npenpexka na je Ta Ipenpeka MOUHHMjE OTKIOHWEHA, NpEe MOHH-
mwraja Opaka; Ha npUMep CynpysH 6e3 A0BObHOr Opoja roaxsa
3a Opak WJM Yy CTENeHHMA CPOACTBA KOje IPKBa CTPOro He
3abparyje 100H]y apxujepejckH 0J1arocyaoB; MM NMaK ako TYXOy
3a YHHLITA] Opaka HE MOJHEeCe JIHUE KOje je Ha by oBJallheHo,
Ha NpHMep IPOTUB Cynpyra ocyhenor Ha pobujy, AyleBHO 000-
JeJOr MM HECrmOoCOOHOr 3a BplIehe OpauHuX AYXKHOCTH HE



Tpaxu c¢ nonuwraj oOpaka. Kax ce Te npenpeke ykaIOHE, A€l
pohena y TakBoM Opaky noGujajy nonoxaj Gpaune jaeue u csa
JWUHA M MMOBHMHCKA TpaBa IpemMa pOAMTE/bHMA, 107a3€¢ 101
OYMHCKY BJACT M CTynajy y oueBy poAOHHY. AKO naK Opax
Oy/e TIOHHIITEH Jela Ce, Kao WTO CMO Hanpei BHACIH, cMarpajy
3a panGpayny. MehyTumM OBO Baxkn cam0 3a xeuy policHy y
Opaky ca 060p.buslis GPAUHHM npenpekama. AKO €y Npenpexe
ancoJlyTHe, Ha nMpHMEp OpaK 3aKbYucH HaMehy xpuuihannia H
HexpuiihaHke uan u3mehy auua koja cy Beh y jeaHoM nyHOBax-
HOM OpaKy, Aeua he ocrats BaHOpauHa, jep ce Takas Opak he
MOXKE€ KOHBAJMIMPATH.

Jpyia je BpCTa TMO3aKOWwEIbA: Joynuje cTyhare y Opax
BAHODAUHUX POAMTEHA. AKO je CYACKOM NPECYIOM Y cayyajuma
§ 130 I'. 3. uan npu3HaweM BaHOpaynora oua, OKWIO MHCMEHO,
yCMeHO MM mpehyTHO, Ha npuMep mocTynaibeM onad ca A€TCTOM
Kao ca csBojuM pohennm??), yrtepheno aa je BanOpayHo 1eTe
Ol Hhera 3ayero, 114 Ce Takap OTall 0XKEHH Ca ACTHIOM MATEPOM,
OHJA TAKBO JETe CaMHM BEHuamweM 100uja MNojaoxkaj Opaunora
rereta. OHO Ce Kao TAKBO VBOJAH H Y KibHre poheHHX; ai1d 04
camora yBohewa y KHWIE HE 3aBHCH Ba)KHOCT OBOra MNO3AKO-
HheHba.

[Mpu3Hawe BaHOpPAyHOra OUMHCTBA OTAll MOXKE YYHHHTH
KAKO Npe caMora 3ak/byy€ra Opaxa, TaKo M MocIe Hera. 3a
caMO NaK 103aKOlehe HUje morpedaH HH HApOUHTH TMPHCTAHAK
OUeB Ha Hera, HM TIPUCTAHAK MATepe, HH IPHCraHak JACTeTa:
aKO CY HCIYHEHH MOMEHYTH YCJIOBH, JeTe Ce H 0e3 THX IpH-
CTaHaka cMaTpa 3a OpauHo.

OBO MNO3aKOmEeHe HMMa 1ejCTBO TEK Old JdHd 3aK/byuCHba
Gpaka, 4 HC paCIpOCTMpe ce M Ha DaHHje BpeME; H y ToMe je
pasJuka y 1ejCTBY M3Mehy OBora M nosakomema KOHBAJIHAALH-
jom 6paka. O1 saksyuemwa Opaka jgere cTyma y cpa mpasa Gpau-
HOTr4 1eTeTa M M3jelHauaBa ce¢ ca OBOM JelloM, Kako npema Ouy
H MATEpPH TAKO M MpeMa HHXOBUM CDOAHHMINMA, YHjH CPOJAHHK
u cavo noctaje. Ilpema TOME OBaKO MO3AKOHEHO J€Te CTHUYE
M NpaBO HA M3]1pKaBaw-€ 01 OLA, U NMPaBO HA NMOPOAHYHO HME
IEeroBO, CTYNa 01 HEroBy OYMHCKY BJACT, CTHYE HACIENHA
npaBa na ¥ Npapo Ha 3aKOHM j1eo Hacaeha. MelyTHM ce OBHM 110-
3aKOWEHEM HE MOTY KPHHTH paHuje, npe opaka pojnTe/ba, CTe-
yeHa npapa OpauHé 1eue, Hanpumep Hacaehe koje cy Beh mpu-
Gapusa OpayHa J€lUa OX HEKora CpPOJHMKA NO3aKOHEHO 1€T€ HE
MOXe € HbHMa 13 1e]H.

ITo3aKkOmEHe TOUHUjUM OpakoM 3dBHCH O] IyHOBAKHOCTH
camora Opaka. AkO 3aK/by4yeHH Opak oua H MaTepe OBako nosa-
KOI-€HOra jerera Oyje orJjaumeH 3a Hepaxchu 300r KakBuX Opay-
HUX Tpenpeka, iere he oner mocratH BaHOpAvHO, €a CBHMA 110~
clrearuaMa Tora crama.






